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LORD LYNDHURST.: 


O name in English judicial history pos- 
sesses more interest for the legal pro- 
fession in this country than that of Lord 
Lyndhurst,-who was an American by birth 
and a native of Massachusetts. 

Joun SincLeton Coptey, the . future 
Lord Chancellor of England, was born in 
Boston on the 21st of May, 1772. His 
father, a portrait-painter in that city, had 
sent over to England, in 1766, a beautiful 
picture, “ The’ Boy with the Squyjrrel,” con- 
signed to the care of Benjamin West, who 
had already achieved a great reputation in 
England. West was greatly impressed by 
the talent displayed in this work, and through 
his efforts it was permitted to be hung on the 
walls of the Society of Incorporated Artists, 
although the rules. of the Association only 
allowed the works of its members to be ex- 
hibited. This picture thus strangely intro- 
duced to English art circles established 
Copley’s reputation in England. Notwith- 
standing the success of this painting and 
of others which he sent over in the next 
few years, Copley hesitated long about re- 
moving to London. In 1774, however, he 
sailed for London, and was .followed a year 
later by his wife and children. After liv- 
ing for a few years in Leicester Fields, 
the family moved to a small but commo- 
dious house, No. 25 George Street, Hanover 
Square, 

Young Copley was educated at Dr. Horne’s 
school at. Chiswick, and entered Trinity Col- 
lege, Cambridge, in 1790. Over-confident in 
his fine memory and in his quickness of per- 
ception, he put off too long the preparation 
for honors, and had to make up for lost hours 
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by working late into the night under the 
stimulus of strong tea and with wet bandages 
on his head. He came out, however, in 1794, 
as second wrangler, and second Smith’s 
prizeman. 

Having decided upon the law as a profes- 
sion, before finally settling down to his life- 
work, he paid a visit to America. His father 
had a small property at Boston, called the 
Beacon Hill Estate. It was only twelve 
acres; but its value as building land gvas 
great, and young Copley, having obtained 
from his University the appointment of trav- 
elling bachelor for three years, with a grant 
of £ 100 a year, went to see whether he could 
secure the property, which had been imper- 
illed by his father’s removal to England. He 
found that according to American law his 
father was an alien, and agreed to a compro- 
mise, by which he resigned all claim to the 
estate on payment of 44,000. For a time 
he had serious thoughts of buying a good 
tract of land and settling down in America; 
but all such schemes were soon abandoned, 
and by the middle of 1797 he was again in 
England. Travel had enlarged his views, 
and bound him to the land of his birth by 
many warm ties of friendship. 

The serious business of life was now before 
him. He took his M.A. degree, and at- 
tended the chambers of Mr. Tidd, the famous 
special pleader. For some time after being 
called to the bar his prospects were not 
bright; but they gradually became better 
and better as opportunities were afforded 
him of displaying his talents. The trial of 
the Spa conspirators, in which he was asso- 
ciated with Mr. Wetherell for the defence, 
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first brought him under the notice of the 
Government. 

Early in 1819 he was appointed King’s 
Serjeant and Chief-Justice of Chester, and 
in June of the same year he was appointed 
Solicitor-General. Among the earliest du- 
ties he was called upon to perform in this 
office was that of supporting the prosecution 
of Queen Caroline. He had before this time 
acquired for himself a distinguished reputa- 
tion at the bar ; but now his talents appeared 
to much greater advantage than they had 
yet done. Lord Brougham conducted the 
Queen’s defence, and it was truly a “ battle 
of giants” between the two. 

In January, 1824, Sir Robert Gifford was 
appointed Chief-J ustice of the Common Pleas, 
and Copley succeeded him as Attorney-Gen- 
eral; two years later he was made Master of 
the Rolls ; and eight months later still, on 
the 30th of April, 1827, the great seal was 
delivered to him, and he was raised to the 
peerage as Lord Lyndhurst. 

He had now attained the highest object 
of a lawyer’s ambition. Under three differ- 
ent governments did he hold this exalted 
office, and for more than thirty years he was 
supreme in the House of Lords. 

As a judge, Lord Lyndhurst is undoubt- 


edly entitled to rank among the highest. . 


His knowledge of the law was extensive 
and correct, and his judgment remarkably 
sound in the application of that knowledge 
to the cases which came before him. He 
had a quickness of perception, amounting 
almost to intuition, of the real merits of the 
matter under consideration. His summings 
up were models of composition and of judi- 
cial statement, and his decisions deserve the 
highest praise. He was a great favorite 
with the bar. Always kindly and courteous, 
he knew no distinctions of either politics or 
rank, or anything else, when he sat upon 
the bench. He regarded all as precisely on 
the same footing. An incident of his con- 
sideration and urbanity of manner may be 
worth repeating. A case in which a cer- 
tain Mr. Cleave appeared as his own coun- 








sel was tried before him. Mr. Cleave 
began by observing that he was afraid he 
should, before he sat down, give some rather 
awkward illustrations of the truth of the 
old adage, that he who acted as his own 


counsel had a fool for his client. ‘Ah, 
Mr. Cleave,” said his lordship, in his own 
peculiarly pleasant manner, — “ah, Mr. 


Cleave, don’t you mind that adage; it was 
framed by the /awyers.” 

In private life Lord Lyndhurst was noted 
for his many generous acts. One may well 
be mentioned here. One of the most vio- 
lent radicals of the day addressed a letter to 
his lordship, detailing the distressing cir- 
cumstances in which, through ill health, the 
infirmities of old age, and the want of even 
the necessaries of life, he was placed, and 
solicited charity. Lord Lyndhurst read the 
letter with attention, and feeling for the 
painful situation in which the party was 
placed, handed it to his secretary, saying, 
“ Make out a check on my bankers for five 
pounds to this poor man.” 

The secretary, on looking at the signature, 
exclaimed, “ My lord, are you aware who 
this man is ?” 

“No,” said his lordship ; ‘I do not recol- 
lect having before seen the man.” 

“Why, this is the notorious radical, 
G J , who has for so many years 
been grossly and virulently abusing your 
lordship.” 

Lord Lyndhurst stretched out his hand 
for the letter, looked again at the contents 
for a few moments, and then observed, ad- 
dressing himself to the secretary: “ Oh, 
never mind what he has been saying about 
me! The poor man seems to be in a very 
distressed condition. Get the check ready, 
and send him the money.” 

Upon his retirement, for the third time, 
from the Chancellorship in 1846, Lynd- 
hurst spent his hours of leisure quietly at 
Turville Park, about six miles from Henley- 
on-Thames, where he could gratify his love 
of country life and farming. He suffered 
much from cataract. During the greater 
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part of the year 1849 he could neither read 
nor write, and it was not until July, 1852, 
after two operations, that he partially re- 
covered the use of his sight. He displayed 
great energy in the debates of the upper 
house, and took a leading part in the discus- 
sion of many important bills. He was of- 
fered a seat in the Cabinet by Lord Stanley, 
with an earldom. He declined this flatter- 
ing offer, but acted as a firm ally of the new 
government. The speeches made by him 
from 1852 to 1861 show that his powers of 
mind were as fresh and strong as they had 
been thirty years before. Even his last 
speech, on May 7, 1861, when he was eighty- 
nine years of age, displayed the old vigor. 
The last years of the ex-Chancellor’s life 
were filled with many pleasant literary pur- 
suits. He revived his memories.of old 
writers who had been studied in youth, and 
greatly delighted in modern science and 





modern literature. One day his niece found 
him studying a ponderous légal folio, and 
said she supposed that was his favorite 
study. He drew out a small volume from 
under the folio, and answered, “I like this 
far better ; so well, I wish you would read 


it. It reminds me of my boyhood.” The 
book was “ Tom Brown’s School-days.” 
When the end came, he was ready. His 
friends asked him if he was happy. In fee- 
ble accents he answered, “Happy? Yes, 


happy.” Then, with a stronger effort, he 
added, “Supremely happy.” Soon after- 
ward, in the early morning of Oct. 12, 1863, 
he passed gently and tranquilly away in the 
ninety-second year of his age. 

This splendid career was achieved by an 
American painter’s son, without resources 
or influence, solely by the force of indus- 
try, high character, and intellectual pre- 
eminence, 
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EVADING THE LAW. 


UEEN ELIZABETH, in one of her 

trenchant speeches, roundly rated the 
lawyers for standing more upon form than 
matter, more upon syllables than the sense 
of the law. Had the subjects of the royal 
censure dared to answer her outspoken 
Majesty, they might have retorted that all 
manner of men, if it suited their interest, 
were apt to do the like, and hold by the 
letter rather than the spirit. When Pope 
Innocent put England under an interdict, 
condemning its fertile fields to barrenness, 
the people might have starved but for some 
beneficent hair-splitters opportunely discov- 
ering that the interdict could only affect land 
under tillage at the time of its imposition, 
and therefore that crops might be raised 
upon the waste lands, commons, and fields 
hitherto unploughed. Necessity begets cas- 
uistry. The old knight whose sacrilegious 
deeds earned him many an unheeded anathe- 
ma, as he lay waiting the coming of death, 
remembered that he was an excommani- 
cated man, sentenced to be damned, whether 
buried within the church or without the 
church. Although the contumacious rep- 
robate had never found himself much the 
worse for ecclesiastic curses, he thought it 
advisable to be on the safe side ; so, direct- 
ing his body to be buried neither within the 
church nor without the church, but in a hole 
cut in the outer wall, he died in that happy 
conviction. 

Once upon a time the governor of a city 
issued an order of the night, commanding 
every person walking about after dark to 
carry a lantern. Sundry citizens were ar- 
rested for non-obedience, whereupon they 
produced their lanterns, and being asked 
what had become of the candles, replied that 
they were not aware candles were required. 
An amended order now appeared ; but night- 
strollers wandered about as much in the 
dark as before, and it was not until he com- 
manded the candles to be lighted ones, that 





the governor got things done to his mind. 
In 1418 a civil proclamation was issued in 
London, directing that every honest person 
dwelling within the city limits should hang 
out “a lantern with a candle in it, to burn 
so long as it might endure;” from which it 
might be inferred that the Londoners had 
hitherto lit their candles only to blow them 
out again, so that they were quite capable of 
poking fun at the authorities. Indeed, the 
latter would seem to have been inclined to 
jocularity themselves, humorously insisting 
only upon honest folk lighting up, — a limi- 
tation calculated, however, to insure a gen- 
eral illumination. 

There was sense as well as humor in the 
defence made by the precise Parisian charged 
with allowing his dog to be at large without 
a muzzle: “The regulations do not say 
where the muzzle is to be put, and thinking 
my dog would like to be able to breathe a 
little fresh air, I put the muzzle on his tail!” 
A similar omission in an English Act re- 
quiring owners of common stage-carts to 
have their names painted upon them, led to 
the object of the law being defeated in 
various odd ways. Some painted the name 
where no one could see it, others scattered 
it all over the cart, a letter on a panel, and 
one ingenious fellow’s vehicle bore the in- 
scription, “ A most odd act on a stage-cart,” 
—a clever anagrammatic arrangement of 
“ Amos Todd, Acton, a stage-cart.” 

Shrewd folks have sometimes managed to 
get the weather-gauge of the law, by simply 
shifting the responsibility. When abducting 
an heiress was a criminal offence, gentlemen 
taking a trip over the Border with a well- 
dowered damsel were careful to make it ap- 
pear the lady was the abductor. Upon a 
happy pair reaching Carlisle, the post-horses 
for the last stage were ordered by the bride 
expectant, her companion becoming non est 
for the moment ; and the’ goal attained, the 
lady paid the postilions, sent for the forger 
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of the matrimonial bonds, and when he had 
done his office, satisfied his demands out of 
her own purse. A female toll-taker, sued 
by the turnpike trustees for money she held 
belonging to them, and ordered to pay up, 
induced a travelling tinker to make her his 
wife, and when summoned for contempt pro- 
duced her marriage certificate, and pleaded 
that the trustees must look to her husband 
for payment of thé debt, owning, at the 
same time, that she did not know, nor want 
to know, what had become of him. 

The truth of the saying, “ Where there ’s 
a will, there’s a way,” was exemplified in a 
comical way by a tramp who was refused a 
night’s lodging at a police-station in Maine, 
the officer on duty explaining, “ We only 
lodge prisoners ; you ’ve got to steal some- 
thing, or assault somebody or something of 
that kind.” “Oh, I’ve got to assault some- 
body, have I?” remarked the vagabond, and 
knocked one of the police-officers off his 
stool; and when the astonished victim had 
picked himself up, quietly said, “ Give me 
as good a bed as you can, mister, ’cause I 
don’t feel very well to-night.” 

Shortly after the revision of the United 
States tariff, resulting in the imposition of 
heavy duty upon lead, and the freeing of 
imported works of art from taxation, twenty 
four grotesque-looking leaden effigies of 
Lord Brougham were to be seen, standing 
all in a row on one of the wharves in New 
York. They had been consigned to a mer- 
chant by an English firm as works of art, —a 
description the custom-house officials refused 
to indorse, insisting that they were mere 
blocks of lead. The question was referred to 
the lawyers ; and when, after three months’ 
consideration, the courts pronounced in favor 
of their artistic origin, collectors of curiosi- 
ties bought the hideous statues at prices far 
beyond their metallic value, to preserve them 
in remembrance of the Britishers having for 
once proved too cunning for their cousins. 

Experience teaches that legislation run- 
ning counter to public opinion is so much 
legislation wasted. Wherever the Maine 


Liquor Law has been established, success- 
ful tactics have been resorted to to evade it. 
A traveller in Colorado wishing to get some 
whiskey as an antidote against possible 
snake-bites, not a drop was to be had; but 
he was told he would find spirits of am- 
monia, to be obtained at any drug-store, 
quite as efficacious. Determined to be pre- 
pared for any amount of snake-poison, he 
had his quart flask filled, as advised; and 
tasting it out of curiosity, declared, if he 
had not known better, he could have sworn 
it was Bourbon whiskey. 

Mr. Ward’s kangaroo was not such a 

* profitable “ cuss” to him as the half-starved . 
wolf constituting the entire menagerie of a 
travelling showman, owning naught else, 
save a dirty tent and a mysterious-looking 
keg. Upon arriving at a likely “ pitch,” the 
showman announced that the wolf was on 
view at the charge of six cents a- head. 
After one or two sight-seers had seen what 
was to be seen, patrons poured rapidly in, 
to come out wiping their lips, apparently 
satisfied with having had their money’s 
worth. One man developed an unsuspected 
interest in natural history, looking in eight 
times in the course of an afternoon; then 
he made a start homeward, but after going 
a few steps, stopped, turned over his pockets, 
turned round, walked back to the tent, and 
as he paid the entrance fee, stuttered out, 
“I b-b-lieve I ’ll take another look at that 
wolf!” 

Yankee smartness has been displayed in 
evading other laws, besides that especially 
admired by the advocates of permissive pro- 
hibition. The suppression of the game of 
ninepins was met by the invention of ten- 
pins. When the selling of clocks by trav- 
elling traders was forbidden in Alabama, 
the Yankee clock-makers let them on lease 
for nine hundred and ninety-nine years. 
Ordered to close their bars at midnight, the 
San Francisco liquor-sellers shut their doors 
as the clock struck twelve, and opened them 
five minutes later for the next day's busi- 





ness. — All the Year Round. 
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DOGS OR MEN? 


JUDICIAL opinion is one of those 

things which are not supposed to 
find a resting-place in the columns of the 
“Green Bag,” but the following masterly ex- 
position of law, delivered as the opinion of 
the Supreme Court of Michigan in the case of 
Heisrodt v. Hackett, by Judge Marston, is 
certainly worthy of preservation in an “ en- 
tertaining” magazine. We are indebted to 
our esteemed contemporary the “ Central 
Law Journal” for the opinion, the humor 


having been wholly expunged in the official® 


report. The head-note, which is certainly 
up to the standard desired by brother Sey- 
mour D. Thompson, is as follows :— 

1. DOGS ARE NEITHER “ PERSONS” NOR “ Con- 
STABLES.” —A statute permitting “ any person,” 
and requiring “ police officers,” to kill unlicensed 
dogs, does not justify one dog in killing another 
of his own motion. 

2. LiceNsED Docs. — Where a dog is known 
to be licensed, the loss of his collar does not de- 
prive him of the protection of the statute, until a 
reasonable time is allowed his owner to discover 
the loss and make it good. 

Opinion of the Court by Marston, J. 


“ The plaintiff in this case was engaged in 
the business of raising berries for market. 
His profits depended largely upon protecting 
the berries from naughty birds, who, having 
no moral or conscientious scruples or respect 
for plaintiff's interests, would sometimes de- 
scend, and without leave or license appro- 
priate the berries to their own use. To 
prevent such high-handed dealings the plain- 
tiff became the owner and possessor of a 
small, amiable, and intelligent dog, with val- 
uable hunting qualities, This dog, when 
the birds attempted to steal or take the ber- 
ries, would at once warn them of the danger 
they incurred ; and they, upon seeing him 
approach, would immediately withdraw with- 
out waiting for the honor of a near acquaint- 
ance, so that not one of them would get a 
peck of the berries during the whole season. 





“ This dog had business everywhere around 
the plaintiff's premises, in watching and pro- 
tecting them, bolting in and out of all the 
rat-holes, catching and killing the occupants 
if he could, but at the risk of soiling or losing 
his collars by the operation. 

“ There was a large, savage, and dangerous 
dog, a cross between a bull-dog and a mas- 
tiff, living near by the plaintiff's residence. 
This was a dog without an owner; he was 
permitted to live, and was taken care of on 
defendant’s premises. Upon the first day of 
January, 1875, he went out making calls. 
The same day the plaintiff's little dog was 
out attending to his duties, pursuing or chas- 
ing a flock of snow-birds from off plaintiffs 
fields and berries, and while engaged in this 
laudable business, he followed the birds 
across the highway and into the field of a 
neighbor, where it does not appear there 
were any berries. While there, defendant’s 
dog wilfully and maliciously attacked him, 
and with dangerous weapons, to wit, his 
teeth, so bit and injured the plaintiff's dog 
that his bark was shattered ; he went home 
in a languishing condition, and languishing, 
upon the same day did die. Plaintiff there- 
upon sued defendant to recover damages for 
the irreparable loss which he had sustained. 

“ The defendant justified his dog in what 
he had done under the statute of 1873. 
Upon this branch of the case the court 
charged the jury as follows : — 


“ « By the law of 1873 then in force, the owner 
of dogs was required to have a license running 
from the rst of April of each year to the 1st of 
April of the following year; and also to cause 
such dog to wear a collar around his neck during 
the life of the license and no longer; and it is 
made lawful for any person, and also the duty of 
certain officers, to kill any and all dogs going at 
large and not licensed and collared according to 
the provisions of this act. If you find as a mat- 
ter of fact that the plaintiffs dog was not licensed 
and was not collared within the law, the collar 
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being marked with the name of the owner and 
number of the license, he could not recover the 
value of his dog, even if killed by the defend- 
ant’s dog, provided his dog was running at large. 
He could not be considered running at large if 
he was on his owner’s premises. But if you find 
the plaintiff’s dog was at large, outside the plain- 
tiff’s premises, plaintiff cannot recover, even if 
his dog was killed by the defendant’s dog.’ 


“ Plaintiff, by his counsel, then asked said 
judge to charge the jury that if they find 
the dog had been properly licensed and a 
proper collar had been placed upon his neck, 
and by accident the collar had been lost off 
the dog’s neck, and the plaintiff had had no 
opportunity to replace it, between the time 
of its loss and the killing of the dog; that 
the plaintiff was equally protected by the 
law as if the dog had the collar on. But the 
said judge refused to so instruct the jury, to 
which refusal and ruling of said court the 
plaintiff by his counsel did then and there 
except. 

“The statute referred to required the 
owner of a dog to procure a license therefor, 
and to cause the dog to wear a collar around 
its neck, and provided that any one keeping 
a dog contrary to the provisions of the act 
should’ be liable to a penalty. The sixth 
section of that act reads as follows : — 


“¢ Any person may, and it shall be the duty of 
every police officer and constable of any town- 
ship or city, to kill any and all dogs going at 
large, and not licensed and collared according to 
the provisions of this act, and such officers shall 
be entitled to receive from the township or city 
treasury, for each dog, etc., killed by them —’ 


“Defendant claimed that his dog, in kill- 
ing plaintiff's dog, acted under this section. 

“Tt does not clearly appear from the rec- 
ord what the particular part of this section 
defendant’s dog was or claimed to be acting 
under when he committed the deadly act. 
He seems to have considered it his duty to 
kill plaintiff's dog. Yet it is not clear from 
the record, and I am not satisfied we have 
any right to presume that he, defendant’s 





Dogs or Men? 423 





dog, was either de jure or de facto a police 
officer or constable, and if he held neither of 
these positions at the time, then clearly it 
was not his duty to act in so summary and 
severe a manner. Neither does it appear 
that defendant’s dog ever applied to the 
township or city treasury and received there- 
from the compensation to which such officers 
are entitled in like cases, so that it cannot 
be said that the proper public authorities 
ever, by paying him, ratified the act. We 
are satisfied he does not come under the 
other clause which permits “ any person ” to 
kill such animals, and shall therefore dis- 
miss that branch of the case from further 
consideration. 

“Neither are we satisfied that defendant’s 
dog had sufficient intelligence or discretion 
to act in an official capacity in such cases. 
As an officer, if he claimed to act in that 
capacity, he only had the right to kill plain- 
tiff's dog in case he found him “ going at 
large, not licensed and collared,” according 
to the act. Now, whether defendant’s dog 
had examined the records and ascertained 
from such examination that plaintiff's dog 
was not licensed, or whether he stopped and 
deliberately examined plaintiff's dog to see 
if he had a collar on, does not appear. Nor 
does it clearly appear that he killed him for 
the sole reason that he was not licensed and 
collared. Yet he had no right to kill him 
for any other reason. The intention, there- 
fore, with which he committed the act be- 
comes material. The plaintiff's dog may 
not have had any collar on, and yet if de- 
fendant’s dog did not kill him because in 
not wearing a collar he was violating the 
provisions of the act, but because of some 
spite or malice entertained towards him, then 
it is clear he could not afterwards come in 
and justify under this statute. If for the 
sole reason that the plaintiff's dog was not 
licensed or collared, defendant’s dog, in the 
performance of his official duty, killed him, 
then, were it not for other considerations, 
his owner or possessor might be held not 
liable. If, however, there was not that cool- 
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ness and deliberation which the law would 
require, but the act was prompted by or 
sprang from a wicked, depraved, and malig- 
nant disposition, then the act could not be 
justified. 

“ Blackstone, in speaking of justifiable 
homicide, in carrying out the judgment of 
a court, says :— 


“* Also, such judgment, when legal, must be 
executed by the proper officer or his appointed 
deputy, for no one else is reguired by law to do 
it, which requisition it is that justifies the homi- 
cide. If another person doth it of his own hand, 
it is held to be murder, even though it be the 
judge himself. It must further be executed 
servato juris ordine ; it must pursue the sentence 
of the court. If an officer beheads one who is 
adjudged to be hanged, or vice versa, it is mur- 
der, for he is merely ministerial, and is only jus- 
tified when he acts under the authority and 
compulsion of the law; but if a sheriff changes 
one kind of death for another, he then acts by 
his own authority, which extends not to the com- 
mission of homicide, and besides, this license 
might occasion a very great abuse of his power.’ 
4 Blackstone, 178. 


“It is very clear, therefore, from the high 
authority quoted, that all such highly penal 
provisions of the law must be strictly con- 
strued ; that where a statute authorizes a 
particular officer to perform an act, another 
cannot do it and justify under the authority 
given ; that where an officer or a person is 
under certain circumstances given authority 
to take life, a dog cannot of his own head do 
the act and afterwards his owner say: ‘ Be- 
cause an officer under the circumstances 
could have done the act, my dog had like 
authority.’ See also Bishop v. Fahay, 15 
Gray, 61 ; Kerr 7. Seaver, 11 Allen, 151. 

“It is also a circumstance to be noted that 
there is nothing in the case tending to show 





that defendant’s dog was licensed and had 
on a collar at the time he committed the act. 
If not, he was equally in the wrong and lia- 
ble to be killed, and we do not see what 
right he had to punish others no more guilty 
than he was himself. 

“Nor do we think that the owner, in any 
case, would be prevented from recovering if 
his dog was licensed and he had kept a col- 
lar upon him, in a case where the collar 
without his knowledge in some way either 
accidentally or otherwise got off, until at 
least a reasonable time thereafter had elapsed 
to enable him to discover the fact and re- 
place it. It will be noticed that while the 
statute requires the dog to wear a collar, it 
does not prescribe the kind. If the plaintiff 
had put a paper collar upon his dog, expe- 
rience teaches us that it would become soiled, 
and that frequent changes would become ab- 
solutely necessary. If, under such circum- 
stances, plaintiff had taken off the old in 
order to put on a clean collar, and while in 
the act defendant’s dog, standing by and 
seeing the old collar taken off, could he at 
once before plaintiff had time to replace it 
bounce upon and kill plaintiff's dog? We 
think not. Or if plaintiff's dog in the pursuit 
of rats had torn or destroyed his collar, could 
the defendant’s dog, watching for such an 
opportunity, take advantage of the circum- 
stance and kill him before his owner had an 
opportunity to discover the fact and replace 
it? We are of the opinion that no such 
severe and deadly construction can be given 
to the statute. 

“We have deliberately and gravely consid- 
ered these important questions, and are sat- 
isfied that the court erred in giving and 
refusing the charges above quoted. Judg- 
ment reversed with costs, and a new trial 
ordered,” 
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THE SUPREME COURT OF CONNECTICUT. 


By Lreonarp M. DaccETT. 


Di Supreme Court of Errors of the 

State of Connecticut, as at present 
constituted, may be described in few words. 
There are a Chief-Justice and four associate 
judges, all of whom are also Judges of the 
Superior Court, and like them appointed by 
the Legislature for terms of eight years upon 
nomination by the Governor. By constitu- 
tional provision the judges are disqualified to 
act after reaching the age of seventy years, 
and are removable by impeachment or by 
the Governor upon address of two thirds of 
each house of the Legislature. Their sal- 
aries are $4,500 a year for the Chief-Justice 
and $4,000 for each associate judge. The 
Superior Court, of thirteen circuit judges 
including those who are members of the 
Supreme Court, has original jurisdiction of 
all important causes, civil and criminal, 
holding stated sessions in each county, and 
transacting the larger part of the judicial 
business in the State. Until 1889 the judges 
of the Supreme Court performed circuit duty 
as judges of the Superior Court, but are now 
excused unlessthe public business shall de- 
mand such service. The State is divided 
into Judicial Districts, in each of - which 
terms of the Supreme Court are held at 
stated times. 

An outline history of the court system 
from the beginning will show where the 
appellate jurisdiction has lain, and how the 
Supreme Court as an institution has been 
developed. 

Connecticut’s first “Corte” met in the very 
infancy of the Colony, in the year 1636. The 
magistrates of whom it was composed were 


legislators ; but, having the supreme power, | 
they both made and administered the law. | 
| judges were appointed annually by the Legis- 


In 1638 an inferior court without legislative 


power was organized, called the Particular | 


Court. Its jurisdiction, as afterwards ex- 
tended, included all causes, civil and crim- 
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inal, with a right of appeal to the General 
Court, the legislative body. The judges 
were Magistrates ; that is, members of the 
upper house of the Legislature. The sys- 
tem of the New Haven Colony, from its 
foundation in 1638 until its union with Con- 
necticut under the Charter of Charles II. in 
1665, was somewhat different, but not radi- 
cally so. In fact, the exercise of judicial 
power by the Legislature as the highest 
court and by its members as judges of the 
inferior courts, was common in the New 
England Colonies, and remained a feature of 
the Connecticut system until 1784. 

The union of the Connecticut and New 
Haven Colonies in 1665 made a new organ- 
ization of the courts necessary. As then 
established, the system remained unaltered 
in its prominent features until 1784, over a 
century. 

The Colony was divided into four coun- 
ties, afterwards six, in each of which sat 
County Courts, with juries, invested with 
jurisdiction of all civil causes of more than 
trivial importance and of minor criminal of- 
fences. There were, of course, magistrates 
with local jurisdiction of trivial causes. A 
State Court, called the Court of Assistants, 
holding two sessions yearly with a jury, exer- 
cised original jurisdiction of capital offences, 
but of civil causes by appeal only. This 
court was composed of the Governor, or 
Deputy Governor, and at least six or seven 
Assistants, — that is, members of the upper 
house. In 1711 it was succeeded by the 
Superior Court, composed of the Governor 
(afterwards the Deputy Governor), who pre- 
sided, and four associate judges, which held 
two sessions a year in each county. These 


lature, and were, with very rare exceptions, 
members of the upper house. The Legisla- 
ture held two sessions yearly. During the 
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whole of this time, until 1784, although the 
, Superior Court and its predecessor had appel- 
late jurisdiction of civil causes, and was there- 
fore a court for the correction of errors, yet 
the Legislature was the court of final resort 
to which many cases were carried from the 
lower courts. The Legislature exercised 
original jurisdiction also in all causes at 
law and in equity, especially the latter, 
Jurisdiction in equity 
was, however, gradu- 
ally transferred to the 
courts. 

Under the early 
practice in Connecti- 
cut, a party defeated 
in the trial of his 
cause, and desiring to 
obtain the correction 
of any supposed error, 
might have his action 
of review, or take an 
appeal, or bring a writ 
of error. The action 
of review was one by 
which the original 
cause was tried a sec- 
ond time in the same 
court. The appeal was 
the trial of the action 
a second time, but in 
a higher court. The 
writ of error, as now, 
was an action brought 
in the higher court 
for the correction of an error appearing on 
the record of the case, and so put in issue 
questions of law only. The action of re- 
view was especially frequent, but the privi- 
lege was so often abused that it was much 
restricted by the Legislature, and finally abol- 
ished. As a substitute it was provided that 
a new trial might be granted by the court for 
certain reasons. 

In conformity with this practice, the re- 
visory action of the Legislature as a court for 
the correction of errors might be invoked in 
two ways, — by an appeal from the Court of 





Assistants or the Superior Court, and by a 
writ of error. The customary method at first 
was by an appeal; but a provision made in 
1697 prohibiting the appeal of any case which 
had already been appealed from the County 
Courts to the Court of Assistants, since the 
latter court had no original jurisdiction in 
civil causes, compelled parties to seek their 
relief in the Legislature by writs of error. 
In 1719 a commission 
was temporarily con- 








STEPHEN M. 





stituted to hear and 
determine all writs of 
error brought to the 
Legislature,— the first 
significant step toward 
the transfer of this 
class of cases to an 
independent tribunal. 
In addition to the ap- 
peal and writ of error 
application could be 
made to the Legisla- 
ture to obtain new 
trials in the lower 
courts, but procedure 
on such petitions was 
not strictly revisory. 

The democratic 
character of the Con- 
necticut government 
and institutions, and 
its independence of 
the Crown are famil- 
iar facts of history. 
The only interruption to orderly develop- 
ment was the brief period of two years 
when Sir Edmund Andros administered the 
government, after which Connecticut easily 
returned to her accustomed political life. 
The common law of England was not recog 
nized as binding upon the people of the Col- 
ony. The right of final appeal to the King 
or Queen in Council, which was exercised in 
a few instances, was regarded by the Legis- 
lature with jealousy,.and attempts by that 
means to enforce the common law of Eng- 
land were unsuccessful. 
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Both Legislature and judges dispensed 
justice informally, according to the require- 
ments of individual cases. The Legislature, 
especially, acted with such informality and 
gave relief in such various forms that it is 
perhaps wrong to call its procedure a sys- 
tem. But after the separation of the two 
houses in 1699, their action, both legislative 





and judicial, was much more formal, although 
original jurisdiction of 
causes was exercised 
by the Legislature 
even until the adop- 
tion of the Constitu- 
tion in 1818. 

About the middle 
of the eighteenth cen- 
tury there was a great 
change in legal prac- 
tice. A new genera- 
tion of advocates, edu- 
cated for their work, 
elevated the law into 
a science and its prac- 
tice into a_ profes- 
sion. Consequent 
upon this new devel- 
opment, and in sym- 
pathy with the other 
changes of that form- 
ative period, radicai 
changes were made 
in the court system 
in 1784. 

The exercise of leg- 
islative and judicial powers by the same 
individual was declared to be inconsistent. 
The Lieutenant-Governor and Council, or 
upper house, were constituted a Supreme 
Court of Errors, the dernier ressort in all 
matters of law or equity brought by way 
of error from a judgment or decree of the 
Superior Court. The Governor was after- 
wards added, and made presiding judge. 
It was also required that the reasons of 
the judges, upon questions of law, in both 
the Supreme and Superior Courts, should be 
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reduced to writing and filed for record. The 


jurisdiction of the Superior Court was left 
unchanged. 

The Council, which retained the powers 
of a Supreme Court until 1807, contained 
many distinguished judges and statesmen. 
The presiding judges (ex officio) were Samuel 
Huntington, Oliver Wolcott, and Jonathan 
Trumbull (2d). Among their associates 
were William Edmond, Oliver Ellsworth, 
Chauncey and Elizur 
Goodrich, Matthew 
Griswold, James and 


William Hillhouse, 
Stephen T. Hosmer, 
Benjamin Hunting- 


ton, Jonathan Inger- 
soll, Richard Law, 
Stephen M. Mitchell, 
William Pitkin, Tap- 
ping Reeve, Jesse 
Root, Roger Sher- 
man, Nathaniel Smith, 
David Daggett, and 
Zephaniah Swift. 
During the fierce po- 
litical war between the 
Federalists and Jef- 
fersonians, the Coun- 
cil was a_ stronghold 
of Federalism. The 
method by which its 
members were se- 
lected tended natu- 
rally to continue the 
same men in office, 
and so materially aided the Federalists in 
maintaining their power. It was therefore the 
object of many bitter attacks. It was pointed 
out that its members as legislators made the 
laws and appointed the judges, and as law- 
yers sought the construction and application 
of those same laws before those very judges, 
and often before their own body as an appel- 
late court. 

The objection, touching vital points, was 
almost a prediction of approaching changes, 
In 1803 the appearance of members of the 
Council at its bar was prohibited. David 
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Daggett, of New Haven, and Nathaniel Smith, 
of Woodbury, two of the ablest and most pop- 
ular lawyers of the day, thereupon resigned 
from the Council. It is interesting to note 
that in the reports the names of one or 
both of them as attorney appear in sixty- 
five of the ninety-two cases next following 
their resignation. 

In 1801 another judge was added to the 
Superior Court, mak- 
ing six in all, and the 
Court divided into 
two divisions, three 
judges in each, for cir- 
cuit duty. The sum- 
mer session was by 
the full court, once in 
each county, for the de- 
termination of issues 
of law and _ equity 
arising on demurrers, 
special verdicts, writs 
of error, petitions for 
new trials, and cases 
reserved by the judges 
on the circuit for 
the advice of the full 
bench. The Superior 
Court, being a com- 
pact body of experi- 
enced trial judges, with 
such an elastic system 
for the determination 
of questions of law, 
was extremely effi- 
cient. The Council, with its abundance of 
legal talent, was an. able tribunal; but in 
1807 its judicial power was transferred to 
the full bench of the Superior Court. The 
number of judges was at the same time in- 
creased to nine. 

By the Constitution of 1818 the number 
of judges was reduced to five, circuit duty to 
be performed by them singly. Since that 
time, although it has several times been 
necessary to increase the number of trial 
judges, the judges of the Supreme Court 
have remained five in number, — excepting 
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some slight and temporary changes. The 
Constitution made the tenure that of good 
behavior, which was in 1856 changed to a 
term of eight years, and has so remained. 
In 1855 the County Courts were abolished, 
and the Superior Court given original juris- 
diction of all civil causes of importance. 

From 1807, when the powers of a Supreme 
Court were transferred from the Council to 
the judges of the Su- 
perior Court, until the 
re-organization of the 
court under the Con- 
stitution in 1819, is 
in some respects the 
most interesting pe- 
riod in the court’s his- 
tory. Not only was 
the whole judicial 
power for the first time 
confided to one com- 
petent tribunal, but 
the Federalists, with 
their proud record of 
patriotic service and 
their old-fashioned 
ideas of the dignity of 
official station, put 
their best men into 
the court. It was an 
aristocratic body, 
whose members were 
never removed except 
by promotion. 

During this period 
three Chief-Justices served,— Stephen M. 
Mitchell, Tapping Reeve, and Zephaniah 
Swift, — each of whom was at the time of 
his appointment the senior member of the 
court. 

The story of Judge Mitchell’s life is one of 
active devotion to public service, followed and 
rewarded by a happy and honored old age. 
His only home was in Wethersfield, where he 
was born in 1743 and died in 1835. After 
graduating at Yale and spending a short time 
there as tutor, he continued his legal studies, 
already begun, under the guidance of Jared 
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Ingersoll of Stamp-Act fame. He received 
from Yale the degree of LL.D. At the time 
of his appointment as Chief-Justice in 1807, 
he had been a member of the Superior Court 
since 1795, and had previously been for six- | 
teen years Judge of the Hartford County | 
Court, and for nine years an Assistant, and 

as such a Judge of the Supreme Court of | 
Errors. He had also been for five years a | 
member of the Federal 
Congress before the 
adoption of the Consti- 
tution, and for a short 
timea Senator succeed- 
ing Roger Sherman. 
Judge Mitchell was 
not a man of words. 
There is less of his 
writing in the reports 
than of any of the 
other Chief-Justices, 
Until 1809 the judges 
were not required to 
give their opinions 
severally, and Judge 
Mitchell even after 
that time was usually 
content with the ex- 
pression of his concur- 
rence or dissent. In 
his last year or two of 
service he gave several 
opinions, all of them 
admirable for their 
clear and practical rea- 
soning. His circumstances made it unneces- 
sary for him to pursue the law as a livelihood, 
and he is better known as a legislator than as 
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a lawyer or judge; but he was nevertheless | 


a distinguished judge. After his retirement 


in 1814, having reached the age of seventy | 
years, he took no further active part in public | 


affairs except as a member of the Constitu- 
tional Convention of 1818. As he was hon- 
ored for the purity of his character and the 
noble qualities of his heart as well as for his 
public services, it cannot be out of place to 
quote a description written by his grandson 
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| Donald G. Mitchell, Esq., drawn from his do- 


mestic life. He recalls the “figure bent with 
the weight of over ninety years, abounding 
white hair, a face clean-shaven, an aquiline 
nose, and an eye that seemed to see every- 
thing. . . . I remember distinctly his long 
woollen hose, and his knee-buckles, and his 
oaken staff, on which he leaned heavily such 
times as he trudged away to his barns for a 
look at his cattle, or 
the fondling of some 
pet beast. His long 
coat— such as you see 
in pictures of Franklin 
had huge lapels and 
pockets ; these latter 
often bulging out with 
ears of corn, on the 
visitations I speak of, 
for the pampering of 
some favorite horse or 
pig.” The photograph 
of which the picture 
on page 426 is a re- 
production, was taken 
from a portrait in oil 
painted by Professor 
Morse, the inventor of 
the telegraph. 

After Judge Mitch- 
ell’s retirement in1814, 
Tapping Reeve, the 
senior member of the 
court in both age and 
service, was appointed 
But in 1815 he too became 
disqualified by age and retired. Unlike Judge 
Mitchell, Judge Reeve had devoted himself to 
the law not only as a business pursuit but as 
a study, and had but little experience of pub- 
lic life outside of his judicial career. He 
graduated at Princeton, served there four 
years as tutor, then came to Litchfield, where 
he was admitted to the bar in 1772. His 
practice was very large. His eloquence was 
at times marvellous, and at such times his lan- 
guage of remarkable purity and force. But 
usually he was careless of speech, though al- 
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ways reasoning forcibly and originally, — one 
of his students who was a constant listener 
in court has neatly described his argument 
as a “huddle of ideas.” His treatise on the 
Domestic Relations ranks him as one of the 
most learned of our early law-writers. The 
reports contain many of his opinions ; for his 
pen was ready, as had been his tongue. One 
very remarkable incident of his judicial ca- 
reer was the fact that 
owing to the failure 
of his voice he did 
not speak above a 
whisper for several 
years, even in charg- 
ing the jury. The 
foundation of the cele- 
brated Litchfield Law 
School, where he and 
Judge Gould delivered 
their famous lectures 
for many years, was 
his proudest achieve- 


ment. None of his 
biographers neglects 


to speak of his rare 
domestic qualities. 
Zephaniah Swift, 
who became Chief-J us- 
tice in 1815, is famil- 
iar by name to all law- 
yers as the author of 
“ Swift’s Digest,” the 
inspired commentary 
on Connecticut law. 
At the time of his appointment as Chief- 
Justice he had been for fourteen years a 
judge of the Superior Court, had served 
in the State Legislature and in Congress, 
and had been in France as Secretary of 
Legation with Oliver Ellsworth. His en- 
trance into public life was a stormy one. 
Although a Federalist, and a stanch one, 
he was yet an open enemy of the Church 
Establishment. Ever ready with his tongue 
and pen, he tilted frequently with the Con- 
gregational clergymen of his neighborhood. 
These reverend gentlemen and the friends 
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of the Establishment were outraged by his 
election to the State Legislature in 1787 and 
afterwards. He was nevertheless repeat- 
edly elected. In one of his battles with the 
ecclesiastics, we are told by one historian, he 
was called by a certain divine “destitute of 
delicacy, decency, good manners, sound judg- 
ment, honesty, manhood, and humanity; a 
poltroon, a cat’s paw, the infamous tool of a 
party, a partisan, a 
political weathercock, 
and a_ragamuffin.” 
His bold thought and 
vigorous expression 
can be seen in his 
written opinions; but 
a glance at his “Sys- 
tem,” a predecessor 
of the “ Digest” pub- 
lished in 1795, con- 
taining his excellent 
history and fearless 
criticism of Connecti- 
cut institutions and 
laws, gives a_ better 
idea of his power. 
During the four years 
of his service as Chief- 
Justice it was his uni- 
form practice to give 
the leading opinion of 
every case, even when 
the following opinions 
of the other judges 
show him to have 
been in a minority. After his retirement, 
which occurred in 1819, when his party lost 
its power, he assisted in the revision of 
the statute law of the State and published 
his “ Digest.” He died in 1823 at the age 
of 64. 

The associates of these first three Chief- 
Justices, though all honored by the affec- 
tionate regard of Connecticut lawyers, can 
be noticed here but briefly. Nathaniel 
Smith, of Woodbury, was one of the most 
powerful of them,—a famous lawyer whose 
law was a sturdy and practical logic, and 
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whose peculiar physical and mental charac- | 
teristics made him tremendous to his adver- | from his own county. 


saries. John Trumbull was another, the 
master of de//es-/ettres, author of “ McFingal,” 
who after his elevation to the bench in 
1801 devoted himself to his judicial work 
for eighteen years. Simeon Baldwin and 
Calvin Goddard, each of whom had been 
‘ in Congress, were distinguished men and 
judges. Roger Gris- 
wold, John Cotton 
Smith, and Jonathan 
Ingersoll were all 
taken from the bench 
for service in the ex- 
ecutive offices. James 
Gould was a finished 
scholar and one of our 
most learned judges. 
He was author of a 
work on Pleading, and 
was associated with 
Tapping Reeve in the 
conduct of the Litch- 
field Law School. 
The Toleration par- 
ty, a combination of 
all the elements hostile 
to the Federalists and 
the Congregational 
Establishment, whose 
watchword was a new 
Constitution, carried 
the elections in the fall 
of 1817. The Con- 
stitution, which was adopted in the follow- 
ing year, reduced the number of the judges 
from nine to five. Owing to the excellence 
of the old court, and the fact that most 
of the lawyers, always a conservative class, 
were Federalists, there was much anxiety to 
see what kind of a court could be formed by 
the Tolerationists from their scant material. 
It was hoped that some of the old judges 
would be retained ; but all were retired by 
the Tolerationist Legislatures, except Judges 
Hosmer and Brainard. Judge Brainard, 
though a Federalist, was retained owing to 
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the support of some of the Tolerationists 
He was a quiet, 
business-like judge, who had been a mem- 
ber of the court from 1807, and continued 
in service for ten years after the enforced 
retirement of his colleagues. The new judges 
were John T. Peters, Asa Chapman, and 
William Bristol, the last of whom had been 
conspicuous in the Constitutional Conven- 
tion, and was after- 
wards United States 
Judge for the District 
of Connecticut. 
Stephen Titus Hos- 
mer was made Chief- 
Justice, serving until 
disqualified by age in 
1833. He was a na- 
tive of Middletown, a 
graduate of Yale in 
1782, and had studied 
law with William Sam- 
uel Johnsonand Oliver 
Ellsworth. His prac- 
tice was large. Persis- 
tent and methodical 
application was the 
condition, if not the 
cause, of his success 
as a lawyer and judge. 
For several years after 
his appointment he 
followed the practice 
of his predecessor, 
Judge Swift, in giving 
the leading opinion in every case decided, so 
making the reports of those years a monu- 
ment of his industry. An examination of his 
opinions shows a remarkable familiarity with 
the authorities, a reliance on precedent and 
on the more elementary principles, and a 
notable skill in the analysis of cases to per- 
mit of their application. As a trial judge he 
was quick to see the issues involved, and to 
indicate what his decision would be. In the 
higher court he was sometimes driven to a 
rather vigorous defence of his own rulings. 
It is said of him that he made a practice of 
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prescribing for members of the bar in the 
intervals of judicial business, giving them 
recipes for the cure of corns, for making 
liquid blacking, and the like. 

Judge Peters remained a member of the 
court until after the retirement of Judge 
Hosmer. As he was a strong Episcopalian 
and Tolerationist, it was feared that his 
prejudices might lead him to sustain cer- 
tain attacks made in 
the courts upon funds 
established for the 
support of some of the 
old Congregational so- 
cieties. His decisions 
were favorable to the 
societies. He used to 
say that the Congre- 
gational pastor in one 
of the towns where he 
held court, who usu- 
ally made the opening 
prayer, never invoked 
the Divinity for bless- 
ings on the judge 
until after his favor- 
able decision of one 
of these church cases, 
after which the pastor 
regularly and most 
fervently prayed for 
“thy sarvant the 
Judge.” 

Strangetosay, when 
the first vacancy oc- 
curred in the Supreme Court after the ouster 
of the Federalists, one of the best known 
and most faithful of them, David Daggett, 
of New Haven, received the election. This 
was in 1826. 
House, and elected only after a strong effort 
by the Senate to substitute the name of Sam- 
uel Church, an Episcopalian and conspicu- 
ous Constitution-maker. In 1833 Judge Dag- 
gett was appointed Chief-Justice, although 
Judge Peters was the senior, but retained 


his position less than two years, reaching | 


the constitutional limit of age in 1834. He 


He was first named by the | 
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was a graduate of Yale in the class of 1783, 
and until the overthrow of his party in 1819 
was in active public service. He served in 
the Council eight years while that body was 
the Supreme Court, and was a Senator at 
Washington from 1813 to 1819. His dis- 
tinguished bearing, the warmth and energy 
of his feelings, his keenness of mind and 
readiness of speech, and his thorough under- 
standing of men and 
their impulses, made 
him one of the most 
successful advocates of 
his day, and caused 
him to be almost con- 
stantly employed be- 
fore the courts when 
not engaged in public 
duties. His _persist- 
ency even to the time 
of his death, in 1851, 
in retaining not only 
the ideas but also the 
dress of the old-school 
Federalists, helped to 
make him a conspicu- 
ous man in the popu- 
lar eye. The white 
top-boots were an im- 
portant part of the 
dress; and for many 
years Judge Daggett’s 
boots were in great 
demand among his 
younger acquaint- 
ances on occasions of public display, appear- 
ing frequently in the military parades. He 
was a professor in the Yale Law School, in 
which connection a brief sketch and portrait 
of him have already appeared in the columns 
of the “Green Bag.” 

Thomas Scott Williams, Judge Daggett’s 
successor as Chief-Justice, had already been 
a member of the court for five years, and 
remained at its head thirteen years, until 
disqualified by age in 1847. After his grad- 
uation at Yale he studied at the Litchfield 
Law School, and afterwards with Judge Swift, 
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and settled at Hartford to practise in 1803. 
He was frequently sent to the State Legis- 
lature, and was for one term in Congress. 
A scholarly man, of quiet tastes, with a 
comprehensive mind, always practical and 
thoroughly in earnest, although without much 
grace or skill in speech, he was a successful 
lawyer, and one of the best judges Connec- 
ticut has had. He was especially hon- 
ored for the unusual 
purity of his personal 
character. 

The present Re- 
porter of the court, 
Hon. John Hooker, in 
biographical sketches 
of Judges Williams 
and Storrs (afterwards 
Chief-Justice)  con- 
tained in the appendix 
to volume 29 of the 
Connecticut Reports, 
has made a most ad- 
mirable comparison of 
their judicial abilities 
and methods. By 
well-considered criti- 
cism he has brought 
out most clearly the 
peculiar excellence of 
each as a judge. We 
cannot do better than 
quote one or two pas- 
sages : — 


“While belonging in common to the list of 
great chief-justices, they were yet very dissimilar. 
Indeed two. men of superior intellects and of 
the same general tenor of life could hardly be 
found more unlike in the leading characteristics 
of their minds. That of Judge Storrs was pol- 
ished in the highest degree by classical study 
and a life-long familiarity with the best English 
literature, and his utterances were always in the 
most elegant diction of the schools ; the mind of 
Judge Williams had derived from his collegiate 
education little but discipline, and he generally 
spoke and wrote in a condensed and vigorous 
Saxon, with little regard to the balance of his 
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sentences or the grace of his periods. Judge 
Storrs had a mind of extraordinary penetration, 
that could look down the deepest abysses of 
thought without agitation, and could explore the 
profoundest depths without losing its way ; Judge 
Williams saw whatever he was looking after with- 
out seeming to search for it, the nearer and the 
remoter all coming before his mind alike, as ob- 
vious truths which it was a matter of course for 
everybody to see. The mind of Judge Storrs 
was stimulated and ex- 
cited by the adventurous 
character of any mental 
exploration ; that of 
Judge Williams found 
everything so plain be- 
fore him that he was 
never excited by any con- 
sciousness of great in- 
tellectual effort. Judge 
Williams came to his 
conclusions by a single 
step and with some- 
thing like intuition, and 
looked about afterwards 
for his reasons, and 
then less to satisfy his 
own mind than to con- 
vince his associates on 
the bench, or the public 
in his written opinions. 
Judge Storrs in seeking 
his results moved along 
down the line of a close 
logic, and reached his 
conclusions by a prior 
consideration of the rea- 
sons. I can hardly con- 
ceive anything more exquisite than the move- 
ments of his mind, as it was feeling its way 
along through a maze of perplexities, in the con- 
sultations of the judges, which it was my privi- 
lege to attend as reporter of the court.” 


ANDREWS. 


The death of Judge Williams did not 
occur until 1861. 

In 1833 Samuel Church, of Salisbury, who 
had been proposed for the bench twice be- 
fore, was elected and from 1847 until his 
death in 1854 served as Chief-Justice. He 
was a prominent member of the Episcopal 
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Church, had been extremely active in bring- 
ing about the adoption of the Constitution, 
and had taken part in the convention, advo- 
cating there a permanent judiciary, free ex- 
ercise of the elective franchise, the rights of 
the minority, and the separation of Church 
and State. At his graduation from Yale in 
1803 he was known as a good student of 
belles-lettres. His work as a historical and 
political writer, as a 








reputation for integrity, for faithful and care- 
ful reasoning, and for firmness in maintaining 
his conclusions. He lived for twelve years 
after his retirement. Hon. Morrison R. 
Waite, late Chief-]ustice of the United States 
Supreme Court, was his son. 

William L. Storrs, Chief-Justice from 1857 
until his death in 1861, graduated from Yale 
in 1814, was several times in the State Leg- 
islature and two terms 
in Congress. His ju- 





lawyer and as a judge, 
was marked by the 
most thorough re- 
search and _prepara- 
tion and by unusual 
literary excellence. 
His opinions are 
spoken of by Hollister, 
thehistorian,as among 
the most lucid and 
learned in American 
law writings. 

Henry Matson 
Waite, his successor, 
served but three years 
as Chief-Justice, reach- 
ing the constitutional 
limit of age in 1857, 
but had been a mem- 
ber of the court for 
twenty years, making 
his whole term of 
service one of the 
longest in the history 
of the court. He 
graduated at Yale in 1809, and studied 
with Hon. Matthew Griswold and Gow. 
Roger Griswold. He was a native and life- 
long resident of Lynn, with the exception of 
a year or two in early life, and frequently 
represented that town in the Legislature. 
In politics he had been a Federalist, and ad- 
hered faithfully to the principles of that 
party. The embarrassments caused by the 
war of 1812 and the consequent litigation, 
in which Judge Waite was actively engaged, 
started him in his long and successful pro- 
fessional career. As a judge he had a high 
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dicial service, like 
Judge Waite’s, was a 
long one, twenty-one 
years in all. He has 
already been noticed 
in the quotation in 
which he and Judge 
Williams are com- 
pared. It was said 
that his judicial ability 
was not so evident in 
the earlier years of 
his service, but seemed 
to be developed by 
experience. His por- 
trait has already ap- 
peared in this journal 
among those of the 
former professors of 
the Yale Law School. 

Even longer than 
the service of either 
Judge Waite or Judge 
Storrs was that of 
Joel Hinman. Appointed to the court when 
yet a young man, he remained a member 
twenty-eight years, until his death in 1870. 
He was Chief-Justice for the last nine years 
of his service. The bar still remember him 
with the liveliest interest, — a survival of the 
feeling with which he was regarded while 
upon the bench. His appointment to the 
court was a surprise to himself as well as to 
every one else. The late Alfred S. Black- 
man, a prominent lawyer of New Haven, and 
he were intimate friends, and often roomed 
together when upon the circuit. In 1842 
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they were both of them members of the 
Legislature, and room-mates as usual. Gov. 
Isaac Toucey declining to be a candidate for 
a vacancy which existed in the Supreme 
Court, Judge Blackman proposed his friend 
Hinman, in whom he thought he had dis- 
covered judicial qualities, and within two 
days had procured his election. Before that 
time he was hardly known to his profession. 
Judge Hinman was a 
peculiar man, — pecu- 
liar in physique, in 
personal characteris- 
tics, and in abilities. 
He was very large, of 
easy-going tempera- 
ment, familiar in his 
intercourse with all, 
without polish in man- 
ners, learning, or 
speech, yet with a 
powerful ‘“ common- 
sense,” and a delib- 
erative, clear mind. 
The most implicit con- 
fidence, after a better 
acquaintance with 
him, was felt by all, 
not only in his integ- 
rity, but in his judg- 
ment. Advancement 
to judicial office caused 
no change in the sim- 
ple and homely hab- 
its of his life, — he 


DWIGHT 


might still be seen by his neighbors driving | 


his cows home from pasture in the early 
evening. 

Thomas B. Butler was Chief-Justice from 
1870 until his resignation in 1873, shortly 
before his death. He had been an associate 
judge for nine years. He prepared himself 
first for the practice of medicine, and settled 
in Norwalk about 1830, but after practising 
eight years gave up his profession for that 
of the law, finding that he was of too sensi- 
tive a temperament to endure the sight of 
suffering. He studied with Judge Clark 








Bissell, and practised in partnership suc- 
cessively with Thaddeus Betts and Senator 
Ferry. After serving several terms in the 
State Legislature, he was sent to Congress in 
1849, where he was known as the “ Lone Star 
from Connecticut,” being the only Whig of 
the delegation. Judge Butler, in addition to 
his medical training, had a decided taste for 
natural science and mechanics. He was a 
successful agricultur- 
ist, the author of sev- 
eral inventions, wrote 
two works upon Me- 
teorology, and is cred- 
ited with being the 
first to suggest a na- 
tional weather bureau. 
Keen and quick in 
mind, and impulsive 
in nature, he is said 
to have been disposed 
to prejudge cases in 
the early years of his 
judicial service. His 
written opinions show 
faithful and exhaustive 
research, and _ occa- 
sionally a tendency 
toward philosophical 
speculation. 

Origen Storrs Sey- 
mour was a member 
of the court but four 
years, and Chief-Jus- 
tice but one year 
before reaching the constitutional limit of 
age. He was a graduate of Yale in 1824. 
He had a long political career, being fre- 
quently a member of the State Legisla- 
ture,— once even after his retirement from 
the Supreme Court; was two terms in 
Congress,.and was twice the Democratic 
nominee for Governor, being each time de- 
feated by Gov. Buckingham. In 1855, when 
under the new law additional Superior Court 
judges were chosen besides those designated 
for service upon the Supreme Court, in ac- 
cordance with the understanding that the 
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new judges should be selected alternately 
from the two parties, he was chosen to the 
Superior Court to represent the Democratic 
minority. His term expiring in 1863, at a 


time when there was great excitement over | 
the passage of the Federal Draft Act by Con- | 


gress, the Republican Legislature refused to 
re-elect him, together with Judge Loren P. 
Waldo, fearing that they might be influenced 
by their political affili- 
ations to prevent the 


long judicial service. He was born in Pres- 
ton, April 26, 1819, received his education 
in the public schools and at the Wilbraham 
Academy, and for a time studied law in the 
office of Hon. LaFayette S. Foster, Con- 
necticut’s brilliant judge and senator. The 
best part of his life has been spent in judi- 
cial service, beginning in 1854 with his ap- 


| pointment to the bench of the County Court. 


Upon the dissolution 
of that court in 1855, 





enforcement of the 
law if the matter were 
presented to them for 
action upon writs of 
habeas corpus. The 
character, the life, and 
the reputation of Judge 
Seymour are convinc- 
ing proof of the injus- 
tice of such a feeling, 
which was_ probably 
in great measure due 
to his relationship 
with Ex-Gov. Thomas 
H. Seymour, an out- 
spoken opponent of 
the measure. The 
contest over the ap- 
pointments was very 
bitter. Some slight 
atonement was made 








he was appointed to 
the Superior Court, 
and in 1864 to the 
Supreme Court, where 
he remained twenty- 
five years. He was 
Chief-Justice for fif- 
teen years, from 1874 
to 1889. Upon his 
retirement, the Legis- 
lature created the of- 
fice of State Referee, 
to which he was ap- 
pointed, so that parties 
may still in certain 
classes of cases avail 
themselves of his ju- 
dicial experience. 
During eleven years 
of his service as Chief- 


Justice (1876-1887) 








to Judge Seymour by 
his subsequent ap- 
pointment to the Su- 
preme Court by a Republican Legislature. 
He was a very successful judge, combining 
legal knowledge and abilities with rare per- 
sonal qualities. Judge Seymour, after his 
retirement from the bench, took an active 
part in establishing the new system of 
legal procedure, acting as chairman of the 
commission which framed the law. His 
home was in Litchfield, where he died in 
1881. 

Hon. John D. Park, of Norwich, whose 
retirement on account of age occurred in 
April, 889, has the record of an unusually 
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the Supreme Court 
remained unchanged, 
his associates being 
Judges Carpenter, Pardee, Loomis, and 
Granger. The only similar instance in the 
court’s history is the period of twelve years 
ending in 1854, when Judges Church, Waite, 
Storrs, and Hinman were together on the 
bench, four of the five judges. After such 
a period the retirement of Judge Park, and 
subsequently of Judge Pardee, the resigna- 
tion of Judge Beardsley, and the appoint- 
ment of three new members form a landmark 
in the court’s history. 

The present judges are Chief-Justice 
Charles B. Andrews and Associate Judges 


SEYMOUR. 
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| 
Elisha Carpenter, Dwight Loomis, Edward | at Columbia, in Tolland County, graduated 


W. Seymour, and David Torrance. 
Chief-Justice Andrews was born Nov. 4, 
1834, in Sunderland, Mass., graduated at 
Amherst in 1858, and practised law very 
successfully in Litchfield. In 1868 and 
1869 he was a member of the State Sen- 
ate, and in 1878 of the State House of 
Representatives, acting as Chairman of the 
Judiciary Committee 
of the House. In 
1878, though but forty- 
three years of age, he 
was nominated for 
Governor by the Re- 
publicans and elected, 
his Democratic ad- 
versary being Gov. 
Richard D. Hubbard. 


He was appointed 
Judge of the Superior 
Court in 1882, and 
Chief-Justice of the 
Supreme Court in 
1889. 

Judge Carpenter 


was born in Ashford, 
Windham County, Jan. 
14, 1824. His edu- 
cation was obtained in 
the common schools 
and by his own efforts. 
He taught for several 
years, but in 1846 
was admitted to the 
bar, having prepared himself for practice. 
He practised in Windham County until 1861, 
being prosecuting attorney seven years of 
the time, but now resides in Hartford. He 
was a member of the State Senate in 1857 
and again in 1858, and of the lower house in 
1861, where he acted as Chairman of the Com- 
mittee on Military Affairs. In the same 
year, 1861, he was appointed to the Supe- 
rior Court, and in 1865 to the Supreme Court. 
He has therefore been in high judicial office 
but little less than thirty years. 

Judge Loomis was born July 27, 1821, 
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| at Amherst, and after a few years spent 


in teaching attended the Yale Law School, 
graduating in 1847. He settled at Rock- 
ville, which has ever since been his home. 
He was in 1851 elected on the Whig ticket 
to the State House of Representatives, and 
again in 1857 to the State Senate on the 
Republican ticket. In 1859 he was elected 


to Congress, and 
served there two 
terms. He was ap- 


pointed to the Supe- 
rior Court in 1864, and 
promoted to the Su- 
preme Court in 1875. 
His present term will 
expire in 1891, when 
he will have also 
reached the constitu- 
tional limit of age. 

Judge Seymour is a 
son of the late Chief- 
Justice Origen 5S. 
Seymour, was born in 
Litchfield Aug. 30, 
1832, graduated at 
Yale in 1853, and prac- 
tised law in Litchfield 
for several years, a 
portion of the time in 
partnership with his 
father, afterwards re- 
moving his office to 
Bridgeport. In 1859, 
1860, 1870, and 1871, he represented Litch- 
field in the State House of Representatives, 
and in 1876 in the State Senate. He. was 
a member of Congress for two terms, from 
1883 to 1887. He was appointed to the 
Supreme Court in 1889. 

Judge Torrance is a native of Scotland, 
born in Edinburgh March 30, 1840, but came 
to this country very early in life. He en- 
tered the army in 1862 as a member of the 
18th Connecticut Regiment, but was pro- 
moted to act as Lieutenant-Colonel of the 29th 
Regiment (colored). After his return from 
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the war he settled in Birmingham, where he 
studied law with Col. William B. Wooster, 
with whom he practised after his admission 
to the bar in 1868. In 1871 and 1872 he 
represented the town of Derby in the State 
House of Representatives. In 1879 and 
1880 he was Secretary of State, running on 
the Republican ticket which was headed by 
Judge Andrews. After serving: for four 
years as Judge of j 
the Court of Common 
Pleas for New Haven 
County, he was ap- 
pointed to the Supe- 
rior Court in 1885, and 
to the Supreme Court 
this present year. 
There are but few 
former members of 
the court now living. 
Hon. Charles J. Mc- 
Curdy, of Lyme, stud- 
ied law with Judge 
Swift, was admitted to 
the bar in 1819, and 
was a member of the 
court from 1863 to 
1867, besides having 
performed many other 
public services. He is 
still living at his old 
home. Other former 
judges are Hon. James 
Phelps of Essex, Judge 
from 1873 to 1875,who 
has since served several terms in Congress, 
and is now a Judge of the Superior Court ; 
Hon. John D. Park, already mentioned ; 
Hon. Dwight W. Pardee, of Hartford, who 
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has but recently retired, having been a judge | 


of the Superior and Supreme courts for 
twenty-six years; Hon. Miles T. Granger, 
of Litchfield County, who was a member of 
the court for eleven years, and afterwards 
a member of Congress. 


Governors Clark Bissell, William W. Ells- 
worth, and Henry Dutton; Senators Jabez 
W. Huntington and LaFayette S. Foster, 
were among them. Roger Minott Sher- 
man and David C. Sanford should also be 
mentioned. 

Connecticut has been very fortunate in 
having able and efficient Reporters. The 
first volume of reports printed in the United 
States was “ Kirby’s 
Reports,” published 
in Litchfield in 1789, 
and containing the 
decisions of the Con- 
necticut Superior 
Court from 1785 to 
1788. It also con- 
tained some notes of 
decisions of the Su- 
preme Court. The 
Reports subsequently 
published by Judge 
Jesse Root contained 
some of the earlier de- 
cisions of the Superior 
Court, — one of them 
decided in 1764. Hon. 
Thomas Day _ pub- 
lished the reports of 
cases decided between 
1802 and 1853. Hon. 
John Hooker, the 
present Reporter, was 
appointed in January, 
1858, and has already 
served more than thirty-two years, his work 
so far extending through thirty-three vol- 
umes of the Reports. At a comparatively 
early period of his life he declined the offer of 
a seat upon the bench; and the Legislature, 
in recognition of his abilities, made the salary 


| of the office $4,000 during his tenure, to be 


Among the associate judges not already | 


mentioned there have been several distin- 
guished for judicial or other public service. 


but $3,000 thereafter. The obituary sketches 
of deceased members of the bar, contained 
in appendices to the official reports, are 
an interesting and valuable feature of his 
work, 

Connecticut in early days earned fame as 
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the “Land of Steady Habits” largely by her | 


practice of repeatedly re-electing faithful 
public officers. So far as the judicial office 
is concerned, that wise precedent is still fol- 
lowed. The figures are interesting. Until 
1889, when two of the present new judges 
were appointed, since 1807, forty-one judges 
have served, the average time of service be- 
ing a trifle over eleven years. In the same 
time thirteen chief-justices have served, mak- 
ing an average service of a little more than 
six years. But if we include their service as 
associate judges, owing to the practice of 
promoting the senior judge, we find their 


average time of judicial service to be but a | 


trifle less than szrteen years. 

The Connecticut Supreme Court has not 
the difficulty of an overcrowded docket to 
overcome, which in some States is a serious 


one. The comparatively small number of 





appealed cases is due to three facts, —the 
small size of the State; the excellent work 
done by the trial judges ; the uniformity and 
consistency of decisions by the Supreme 
Court. The recent change by which the 
judges are relieved from the circuit duty 
formerly performed by them will give more 
time for appellate work, and the present 
system will probably meet the needs of the 
State for several years to come. 

This change completes the development 
of the Supreme Court as an institution, in 
one of its aspects, in the course of which the 


| jurisdiction has been gradually transferred 


from the Legislature to a tribunal especially 
constituted for its exercise. This is there- 


fore a peculiarly favorable time for a review 
of its history, which can bring to a Con- 
necticut lawyer nothing less than a profound 
satisfaction. 
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LAWYER AND CLERK. 
A WOODEN-LEGGED BALLAD. 
By H. M. Doak. 


[ Response to the Toast “ Taxing the Costs” at the Banquet of the Tennessee Bar Association, Lookout 
Mountain, Chattanooga, Tenn., July 11, 1890.| 


EFENDANT was a gallant son of Mars, 
A soldier maimed in many wars, 
Who’d garnered glory, cuts, and scars, 
And a serviceable wooden leg, — 
Not gold, like that of Kilmansegg, 
Nor steel elastic, nor bounding cork, 
Equal to Nature’s handiwork, — 


Only a well-worn oaken peg. 


A greedy, sour-faced tapster mean, 

To satisfy a landlord's lien, 

Sued out a sort of writ e-leg-it,’ 

And to a justice’s court he fetcht it, 
And claimed his pitiful bill for board, — 
This sour-faced, sordid, scurvy landlord. 


John Doe, of certiorari fame, 

Was lawyer for the soldier lame 

Against the landlord’s lamer claim, 

And threatened to recoup? for waste ® 
Because he had the leg unbraced ; 

And snatching off the leg on-laced 

Was waste of timber used for leg-bote* — 
A common-law term explained in foot-note 
(Don’t “bote” for “boot” mistake, I beg; 
The boot was on the other leg)— 

Or, as it were, for waggin’-bote; 

The only way he had to wag, 

Wi’ scrippage and scrip, baggage and bag. 


Writs issued, too, from the soldier’s side 
Before the case was called and tried. 
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The ancient writ of habeas corpus 

Could n’t be served on half the carcass; 
At least such writ would not be good 

To reach the part that was made of wood. 
The writ de homine rep-leg-iando ° 

Would for the wooden leg o’ the man do; 
And, for the tapster, capias in withernam ® 
Was the kind o’ writ that withered him; 
And so the cause came rectus in curia 
For trial of both parties’ injuria. 


The lawyer argued the case to the squire, 
And said he’d throw his books in the fire, 
If he could n’t show by all authorities. 
About the queer case at bar—the res— 
His client’s leg was ultra vires ; 

Surely the plaintiff could not make a raise 
By levy on him of writ of fi. fa.,” 

Or take him, in whole or in part, by ca. sa.’ 
The leg was part of him, not his’n; 

The debtor can’t be put in prison; 

Who can’t th’ integral man restrain, 

A fortiori, can’t the half detain. 


The squire decided the cause for the leg; 
But that the wooden limb, detached, 

Was by the limb o’ the law up-snatched — 
The lawyer’s lien for his fee ’d attached. 


Severed °— no longer person, you see — 
The limb was personal property. 


The case “went up,” as the lawyers say ; 
The soldier’s “gone up” too,—far away, 
Where wings are used in lieu of legs, 
Where not even Miss Kilmanseggs 
Stump jasper-laid streets on golden legs. 


The clerk was then receiver made, 
And rented out that wooden leg; 





442 The Green Bag. 





And as the rents were duly paid, 
: Allowances were each term made; 
Became trustee and made reports, 
Term after term, to courts on courts. 
And long before the appeal was tried, 
The landlord sickened, grew worse, and died; 
His lawsuit, however, still survived, 
And duly was the cause revived. 


At last the leg was ordered sold; 

And the clerk —as clerk, receiver, trustee — 
With ref’rence, account, report, decree, 
With costs, expenses, and fee on fee — 
Allowed and due —completely up-ate 

The corpus —or limb—o’ the trust estate ; 
Which shows that the day’s exceeding cold 
When clerks are left wi’ the bag to hold. 


The case is somewhere pending still ; 

And never will be ending, till 

The court, for the clerk, on ref’rence, decrees, 
From the lawyer's estate, a balance of fees. 


The squire who sat when the cause was tried 
Has departed this life; all the lawyers have died ; 
The landlord drank ’s own liquor,—he’s dead; 
The soldier’s gone to the realm where, it’s said, 
They ‘ve dispensed wi’ saltpetre and villanous lead. 


The clerk, of all of the many lives 

In being at the time this suit was brought, 

Still lives and prospers; and, I’m told, he bought 
The leg at the sale, —and the leg survives. 


LEG-NOTES. 


Wooden foot-notes, explanatory of the text, cut by the author from the stump to fit a wooden leg. For 
the longer of these notes the author is indebted to Mr. Story’s law books. 

1 “ E-leg-it,” the common-law writ of e/egit, which the debtor might choose instead of fery facias. The 
judgment debtor might also have a writ of extent, wherewith to put the debtor upon the rack, to the extent 
of his income. 

2 “Recoup,” where the defendant may “cut back ” or “set off” his damages against those laid by the 
plaintiff. In this case both parties seem to have had a bad case of damnum absque injuria, which is where 
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a man knows he is hurt, but the law does not. The common-law maxim, “A smart feels better when it 
quits hurting,” applies to cases of damnum absque injuria. The application of this profound maxim of 
Justinian, wisely transplanted into the common law, and of the damnum with the gue part left off, is the only 
remedy the injured party has in damnum absque injuria cases. Whena man runs against another’s open 
gate and is hurt, it is damnum absque injuria, because, the court said in a leading case, the gate was made 
to open and it had not travelled out of its usual path of duty, although the plaintiff was within his. 

8 “ Waste” is where a tenant for life, or a term of years, injures the reversion by cutting off timber. 
It is the same if he snatch it off unlawfully as in this case. It was held not to be waste in a leading English 
case, where the stump was taken off unskilfully by a surgeon, although the court said that it would have 
been had he unskilfully removed the wooden leg. This case rested chiefly upon the maxim de minimis 
lex non curat, because, although the law takes care of the tree, it cannot undertake to look after the 
stumps. 

4 “Leg-bote.” The tenant, at common law, was allowed to commit waste, or use certain timber for 

_ certain purposes, which was thus called “ fire-bote,” “ plough-bote,” etc. Some curious distinctions were 
made at common law. Thus the right of leg-bail belonged to every Briton but him who had lost a leg. 
In “ Fleta” it is said that no one-legged man can have leg bail at common law, because it can avail him 
nothing and the common law is guilty of no absurdities. Blackstone re-states this as the law. But the 
tenant was allowed “leg-bote,” and the vassal who had lost a leg in his lord’s service was entitled to use 
timber for wooden legs, and the right of leg-bail appertained to wooden-legged persons. 

5 “ Rep-leg-iando.” The writ de homine replegiando was used instead of habeas corpus in certain cases. 

6 “ Capias in withernam ” was issued in certain cases to fetch in one who unlawfully detained another. 
It was used instead of habeas corpus. They had more writs in those days than the Romans had gods. 
They searched the land like a fine-toothed comb. 

7 “ Fi, fa.” Short for ferz facéas, or fiery-fetch-it, a writ of execution at common law. 

8 “ Ca. sa.,” common-law writ of capias ad satisfaciendum, by which the person of the debtor could be 
reached. 

9 “ Severed,” etc. A thing may be realty to-day, personalty to-morrow: thus growing grain is realty, 
and passes with the estate; severed, it becomes personalty. A wooden leg is personality when attached and 
walking off; when detached, it becomes personalty. It is never realty. Lord Coke said that this was because 
the wooden legee can never realize it, can’t realize on it, and can scarcely stand on it. The learned lawyer 
said in this connection that it is better to stand on one good hand at poker than to stand on two legs when 
one of them is a wooden leg. 

With some exceptions the principles of severance which govern in other cases have been applied, with 
some important exceptions, to wooden legs. In an action by the College of Surgeons against a body- 
snatcher, it was held that the wooden leg did not pass with the remainder of the body, although it was 
detached by the defendant before delivery of the body. 

When a man broke another’s wooden leg breaking a man’s head with it, held not to be waste, although 
he snatched it from the stump, but a personal injury. The decision was affirmed in the House of Lords. 
The Lord Chancellor said that the British law is so jealous of the rights of persons that it cannot even con- 
sider a wooden leg as subject to the laws of property. See authorities on Waste and Ferne on Contingent 
Remainders in the chapter on the remainder-man. ‘ 

As to whether wooden legs are a part of the person, personal property, or mixed in character, the 
American authorities are ina state of hopeless conflict. This subject, along with that of divorces, seems 
to call for national legislation. In an action growing out of a Chicago divorce suit, the court held that a 
woman who had married a man with a wooden leg was not lawfully divorced, because the decree failed to 
divorce her from the wooden leg as well as from the rest of the man. In a well considered case the 
Supreme Court of Illinois, reviewing the authorities, overruled the former case, although, out of abundant 
caution, the court allowed a decree munc fro tunc to be entered, granting an absolute divorce. Ina recent 
North Carolina case a man who chopped off another’s wooden leg was held guilty of mayhem, and the 
Supreme Court of Arkansas unanimously held a man who had kicked another upon the wooden shin guilty 
of assault and battery. 

In a case under a statute of Connecticut, which allows the heirs to sue for injuries to the person of a 
deceased ancestor, the court was doubtful whether a right of action could descend through a wooden leg 
on account of a failure of heritable blood. The injury in that case occurred in the winter, when the sap was 
down. The cause was dismissed; but afterwards an action of trespass guare clausum fregit was maintained 
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upon the same state of facts, because it was shown that the defendant had torn the deceased’s breeches- 
leg, jerking off his wooden leg. 

See also the case of Smith against Pennsylvania Railway, which was an action for damages to plaintiff, 
distress of mind, bodily pain, doctor’s bills and expenses, and loss of time, incurred in curing an injury to a 
wooden leg, cut off by the defendant, while caught in the frog of a switch. Although it was shown that 
defendant’s engineer was going at an unusual rate of speed, and that defendant’s switches were constructed 
without the slightest reference to our wooden-legged citizens, it was held to be damnum absque injuria. 
The principles of this case have not been accepted in this country or in England. 

In a Kentucky case it was held that the maxim nemo est heres viventis does not apply to wooden 
legs. The court held that one might be heir of a wooden leg, although the rest of the man were living. 
The wooden leg in that case was a cork leg, and the single dissenting justice applied the maxim, gud heret 
in literis, heret in cortice, to the majority opinion. It is believed that a question of public policy had much 
weight in bringing the court to this opinion. The vendetta has taken such deep root in Kentucky that it is 
beginning to be feared that property cannot descend at all, unless through the wooden legs. 

The Supreme Court of the United States, construing the law of Virginia, in a case involving an entailed 
estate, held that a wooden leg can only be a tenant in tail, as a tenant-tail-after-possibility-of-issue-extinct. 

The Supreme Court of Tennessee has decided that the rule in Shelley’s case does not apply to wooden- 
leg estates. The court laid some stress on the fact that the General Assembly of Tennessee once took 
the rule in Mr. Shelley’s case for some sort of dog-tax law in disguise, and repealed it. See Code of 1858, 
§ 2008. 


CURIOUS WILLS. 


D. FOSTER, the dramatic company | compares with that of the rich American, a 
* promoter, would have no woman | cousin of the Vanderbilts, who left every 
present at his funeral, says the “London | dollar he possessed to a girl he used to watch 
“Standard.” If his wife survived him, he | in the theatre. He did not even know her, 
would be cremated ; otherwise he would be | and the only reason he gave for the strange 
buried in the ordinary way. One of the | freak was that her turned-up nose amused 
strangest cases occurred in France a few | him. 
months ago. M. Travers, declaring the Another American gentleman, Horatio G. 
French to be “a nation of dastards and | Onderdonk, has of late enjoyed an elaborate 
fools,” left his fortune to the poor of Lon- | joke at the expense of his heirs. There was 
don, and further ordered that his body should | a good estate and many expectant relatives ; 
be launched into the sea a mile from the | but deep was their dismay when it was found 
English coast. An attempt was made to | that no one could benefit under the will who 
declare this unpatriotic Frenchman insane, | did not reach an almost unattainable exalta- 
but the Court of Appeals upheld the will. tion of life. No one could so benefit who 
Frenchmen always have been more in- | was an idler, a sluggard, a profligate, a 
clined to frivolity than we are in the disposal | drunkard, or a gambler. The use of liquor 
of their estates. One bright specimen actu- | and tobacco would deprive a legatee of his 
ally provided that a new cooking recipe | portion. He was also debarred from enter- 
should be pasted on his tomb each day. | ing any bar-room or porter-house, from get- 
There was more force, however,in the fri | ting married before the age of twenty-five, 
volity of the French lawyer who left $10,000 | or even from not having risen, breakfasted, 
to a local mad-house, declaring that it was | and got ready for business by nine o'clock in 
simply an act of restitution to his clients. | the morning. We have not heard if any 
For sheer levity no will of the last two years | heir has claimed, or if the money is still un- 
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appropriated, like the letter which still lies 
in an American post-office, addressed to “ A 
Christian, Chicago.” 

An American young lady exhibited a 
depth of sentiment rarely equalled, when 
she directed in her will that tobacco should 
be planted over her grave, that the weed, 
nourished by her dust, might be smoked by 
her bereaved lovers. 

Cremation clauses are now becoming com- 
mon, but these appear only in the wills of 
advanced and strong-minded people. Other 
provisions are made by nervous people, 
moved chiefly by the dread of being buried 
alive. This was the case with John Blount 
Price, a justice of the peace of Islington, 
whose will was recently published. Mr. 
Blount declared in his will, that four days 
after death two skilful surgeons were to be 
paid five pounds each to perform such an 
operation on his body as would prevent the 
possibility of his coming to life in his coffin. 

The Viscount de Carros Lima, who threat- 
ened his heirs with the loss of their property 
if they buried him in the family vault, fur- 
ther enjoined on them to have his body 
watched until decomposition set in. A sim- 
ilar provision was made by Dennis Crofton, 
an Irish gentleman, last year. One Vienna 
millionnaire was so anxious about his corpse, 
that he would not let it be left in the dark. 
Not only did he provide for the vault to be 
lighted by electricity, but he also ordered 
the coffin to be so illuminated, science thus 
coming in a gruesome fashion to the aid of 
security. 

Lord Newborough claimed by will the 
peculiar privilege of being twice buried. 
His remains are now finally laid at rest in 
Bardsey Island, off the Welsh coast; but to 
the dead peer’s honor be it said that the 
strictest economy was enjoined in his obse- 





quies, and the housekeeper at Bonveau, who 
watched his every glance, received a legacy 
of £5,000 and an annuity of $600 a year. 

The “waiting will” is a constant source 
of irritation. The professors of Vienna 
University were delighted to learn this year 
that Count Hardegg had left their institu- 
tion £50,000 ; but when it came out that the 
money was to accumulate for one hundred 
years, by which time it would have increased 
to $18,000,000, the wits decided that Count 
Hardegg should have been styled half-boiled. 
The most hard-headed business men occa- 
sionally like to keep their heirs waiting. 
Mr. McCalmont, the stock-broker, provided 
that his nephew, Captain McCalmont, must 
wait seven years for his inheritance of 
$30,000,000. 

Perhaps the legatee who has the least 
chance of realizing, is the one mentioned by 
a wicked Finn, who left all his property to 
the devil. Finland is now probably the only 
country where the devil is a land-owner. 
Some notice was taken at the time of the 
fact that the name of the legatee appeared 
in capital letters throughout the will. The 
inference was that the testator wished to 
make a good impression upon him, with an 
eye to securing indulgence when they met. 
Even the devil’s name in the will is better 
than none, which has been the case with 
certain large properties this year and 
last. 

A feature of the year has been the ten- 
dency of gentlemen to draw up wills in favor 
of ladies to whom they are engaged. Mr. 
Rawson, for instance, left all his property to 
Miss Vizetelly. In like manner a Miss 
Bessie Macdonald, a young lady of Glasgow, 
has become possessed of a handsome legacy 
and a hotel in New York, left to her by one 
who hoped to marry her. 
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PROFESSIONAL REMUNERATION. 


By GerorceE F. Tucker. 


HERE is as much misunderstanding 
as misrepresentation concerning the 
remuneration received by attorneys for the 
conduct of causes and the general transaction 
of affairs. That a few eminent lawyers re- 
ceive large compensation in exceptional cases 
is true; but it is equally true that the aver- 
age practitioner earns hardly more than a 
fair rate of interest upon the money ex- 
pended upon his classical education (if he 
has received one) and his preliminary train- 
ing in the study of the law. Indeed, all 
professional men, even the most faithful 
and conscientious, are held wp to popular 
ridicule, while the acts and services required 
of them in the discharge of their duties are 
frequently stigmatized as evidences of gross 
incapacity and pretentious shallowness. If 
the lawyer is sometimes charged with du- 
plicity and exactions, he is fortunate in -es- 
caping the reputation enjoyed by so many 
clergymen for a kind of dissimulation be- 
gotten of audacity, and by so many physi- 
cians for a want both of discernment and 
medical skill. 

The experience of most lawyers is that 
there are two classes of clients who are 
generally disinclined to the prompt pay- 
ment of bills for legal services and advice, — 
the extreme rich and the extreme poor. The 
former are prone to defer the day of settle- 
ment, in order that they may save inter- 
est upon their money, knowing well that 
the charges are generally proportionate to 
the time employed and the labor expended ; 
but with the latter adjustment is impos- 
sible, because they are destitute of means, 
—and even were they to become the sud- 
den possessors of fortunes, they would ques- 
tion items which from their standpoint and 
experience seem of tremendous magnitude. 
This erroneous view of the fairness of charges 
springs from ignorance of the operation of 





social and political laws. The client esti- 
mates the services of a lawyer as of no 
more value than those of a blacksmith or 
wheelwright. It seems the extreme of ex- 
travagance to pay a few dollars for a little 
piece of paper or for the benefit of a brief 
conversation with a lawyer. But this want 
of appreciation is not wholly confined to the 
classes alluded to; most thrifty people are 
deficient in proper regard for professional 
learning and skill. The following story, 
founded on fact, presents an amusing phase 
of the subject. 

A few years ago some New England peo- 
ple purchased a large tract of land in East 
Tennessee, with the intention of starting a 
settlement after the nature of Rugby, which, 
it will be remembered, despite the many good 
wishes for its prosperity, failed to succeed. 
They intended to profit by the mistakes of 
their predecessors, and they were foolish 
enough to think that New England tact and 
energy could accomplish what English pluck 
and intelligence had failed to achieve. They 
had the merit of realizing that they could 
not establish an ideal community like that 
attempted by the old New England tran- 
scendentalists ; so, as they apprehended dif- 
ferences and embarrassments, they concluded 
to take a lawyer with them; and an invita- 
tion was extended to and accepted by a 
young lawyer, an acquaintance of the writer. 
After the collapse of the enterprise, this 
young lawyer returned to New England, 
where he narrated to an audience of inter- 
ested friends his experiences in his tempo- 
rary home in the practice of law. 

The tract of land adjoined the property 
of an old farmer who, though not rich ina 
worldly sense, possessed means sufficient to 
liquidate all obligations and leave a consider- 
able surplus. By the “cracker” community 
he was regarded as a capitalist, and a man 
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of penetration and understanding. Soon 
after the arrival of the colonists he became 
involved in a controversy over the title to 
some land worth about five hundred dollars ; 
and learning that a Yankee lawyer had just 
arrived with the settlers, he drove over to 
see him, and engaged his services in the case. 

The young lawyer proceeded to familiarize 
himself with the forms of practice employed 
in the State of his adoption, and then spent 
three or four days in investigation of the 
facts. It was difficult to elicit information 
from the witnesses, as they were deficient in 
perception and intelligence; but he gleaned 
enough to convince him that there was some 
chance for a verdict. On the morning as- 
signed for the trial, the old farmer took him 
in his wagon to the court-house, which was 
about ten miles distant. They passed through 
a country distinguished by an agreeable dis- 
tribution of forest and pasture, and in some 
cases presenting picturesque features which 
would have delighted the eye and done honor 
to the pen of Charles Egbert Craddock. The 
young lawyer had purposely neglected to ask 
a retainer, as he was a stranger and anxious 
to establish a reputation in the community ; 
but the old man voluntarily broached the 
subject of remuneration as they drove on 
together. 

“We'll squar’ accounts when it’s all over, 
young man. _ I b’lieve in bein’ lib’ral.” 

The trial, which took place in a primitive 
tribunal, lasted a day and a half, and the 
manners and methods of the new-comer were 
subjected to the rigid scrutiny of a gaping 
crowd. His opponent was illiterate, abusive, 
and versed in that cunning and duplicity so 
characteristic of lawyers in remote commu- 
nities. But the young man’s persistent pro- 
gression towards his objective point began 
to tell, and on the adjournment of the court 
late in the afternoon, it was the verdict of 





the spectators that the Yankee lawyer was 
“right smart.” 

On the second day the old litigant repeated 
the service of carrying the young lawyer to 
the legal battle-ground. The contest was re- 
newed under auspices more favorable to our 
young friend, who by skilful cross-examina- 
tion elicited valuable information relating to 
the bounds of the land in question. The 
case was given to the jury after the argu- 
ments and a crude charge by an ignorant 
judge, and the result of the consultation was 
a verdict in favor of the old farmer. The 
crowd lingered to gaze at and converse with 
the successful lawyer, and their interest was 
intensified by the fact that for the first time 
in their lives they were in the presence of a 
Yankee. While our young friend was won- 
dering what he ought to charge, he over- 
heard a conversation between a perennial 
loafer and an ignorant-looking fellow who 
was just mounting a mule. 

“Waal, the young chap done well an’ no 
mistake.” 

“’Pears to me he done; but’ll cost old 
Egypt a right smart sum, you bet.” 

“T ’spec’ so. Young chap’ll want five 
dollars or mo’.” 

The young hero’s courage failed as he 
stepped into the wagon and was driven home. 
As the rude settlement came in sight, he 
said, — 

“I suppose, Mr. Egypt, that we had bet- 
ter talk over the subject of compensation. 
You said you were disposed to be liberal, 
and I am sure that I am disposed to be 
reasonable.” 

“Waal, yas,” replied the old man, “ you 
done well; but you see I’ve got a little 
account ag’in you. You won the case ; but 
you ’ve taken up two days of my time, and 
I driv you twice to the court and back ; and 
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spose we call it ’bout squar’. 








448 | The Green Bag. 





CAUSES CELEBRES. 


XIX. 


DESRUES. 


(1777.] 
Concluded. 


PON receiving this communication from 
Madame Masson, the Commissary Mu- 
tel at once repaired to the Rue de la Mortel- 
lerie. The door of the cellar was forced 
open, and they found there the cask of cider, 
two empty bottles, a glass, an iron bar, and a 
wooden shovel. In one spot the earth ap- 
peared to have been recently disturbed, and 
upon digging in this place the great canvas- 
covered package was presently discovered. 
Removing the canvas covering, it was found 
to contain a large box made of rough boards 
which had evidently been hastily nailed to- 
gether. Within this box lay the dead body 
of a woman, 

At first sight they were satisfied that they 
had before them the remains of Madame de 
la Motte, as they corresponded in every par- 
ticular with the description given by M. de 
la Motte of his wife. 

The next day, the 19th of April, the whole 
quarter of La Gréve was in a state of great 
excitement. An immense crowd filled the 
approaches to the Rue de la Mortellerie, kept 
at a distance from “ The Pewter-Pot ” by a de- 
tachment of French guards. It was known 
throughout all Paris that Desriies, who now 
wholly engrossed the public attention, was 
to be confronted with the body of Madame 
de la Motte. 

About eleven o’clock in the forenoon sev- 
eral carriages, preceded and followed by 
mounted police, entered the narrow gloomy 
street which led from the Place de Gréve. 
Loud cries arose from the crowd: “ Death 
to the villain! Kill him! The poisoner !” 

The carriage containing Desriies stopped 
before the house. The little man alighted, 
calm and smiling. He glanced around him. 





“Where are you taking me?” he asked, 
“and what street is this? Ido not think I 
was ever here before.” The cries of the 
crowd redoubled in the distance; women, 
leaning from the windows, hurled impreca- 
tions and shook their fists. Desriies, with a 
look of gentle pity, advanced toward the 
house, saying to the Commissary Mutel, 
“‘ Monsieur, those poor people there do not 
know what they are doing; we must not be 
angry with them.” 

The other carriages contained Madame 
Desriies, Bertin, who was for the moment 
suspected of complicity, the daughter of 
Desriies, M. Jolly, and several other persons 
who had known Madame de la Motte. 

The body of the poor victim was placed in 
a hall on the ground floor. Desriies was first 
taken into the cellar, which he examined with 
a certain curiosity ; and when he was con- 
fronted with Madame Masson, Rogeot, and 
the other dwellers in the house who had seen 
the false Du Coudray, he answered them 
calmly that he had not the honor of know- 
ing them. They all unhesitatingly identified 
him as the little man with the cart. 

Conducted before the body, he said, “ Do 
you take that to be the body of Madame de la 
Motte? There is, it is true, some slight re- 
semblance ; but how can it be Madame de la 
Motte, when I saw her at Lyons on the 8th 
of March? She must have been buried 
here since that date, then.” 

Madame Desriies did not deny that it was 
the body of the lady of Buisson ; she recog- 
nized her, as did all the other witnesses. 

There was then no question as to the 
identity. It only remained to determine the 
cause of her death. Two physicians exam- 
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ined the body, and found no trace of any 
violence. An autopsy revealed the fact that 
death had been the result of poison. 

Desriies was again confronted with the in- 
habitants of the house, who recalled to him 
certain acts and words of his. He replied 
with bold assurance: “ That is all very well 
to say ; but it is necessary for you to prove 
it. You are mistaken as to the person.” 

An investigation was again commenced in 
the vicinity of Versailles. On examining 
the registers of death in the different par- 
ishes, they were not long in discovering the 
record of the death of young Beaupré; and 
by interrogating the inhabitants in the vi- 
cinity they speedily found the essential 
witnesses, — the Abbé Manin and the two 
Pecquets. On the 22d of April the exhu- 
mation of the body of the pretended Beaupré 
was ordered, and the next day all the wit- 
nesses in Paris and the two prisoners were 
brought to Versailles for the purpose of 
identifying it. 

The Abbé Manin, the Pecquets, Bertin, 
and Donon the schoolmaster did not hesi- 
tate to recognize in the decomposed body, 
the first three the young Beaupré, the two 
others the young De la Motte. 

When Desriies’s turn came, he gazed 
upon the body with an ill-concealed emotion. 
“It is badly decomposed,” he said. “I do 
not recognize it ; no, I do not recognize it.” 
Then, after a pause, he continued: “I do 
not pretend to deny that these may be the 
remains of that poorchild. These gentlemen 
are honest men, — you can believe what they 
say. But I swear, before God, that I am in- 
nocent of this death. I only wished to con- 
ceal an unforeseen accident.” 

His voice trembled. He became deathly 
pale, and rapidly making the sign of the cross, 
yielded, for the first time in his life per- 
haps, to an emotion stronger than his will, 
and sank down in a half-fainting condition. 

When Desriies had been taken from the 
room, an effort was made to induce his wife, 
who had been greatly affected by this scene, 
to confess that she had lied in saying that 
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she had seen Madame de la Motte depart for 
Versailles ; but she persisted in her assertion. 

Recovering his self-possession, Desriies 
again declared that he was innocent. Ma- 
dame de la Motte had abandoned her son, 
and he, Desriies, had found himself in the 
painful situation of having to answer for the 
sudden illness of the young man. He lost 
his head, and attempted to conceal this death. 

This statement was highly improbable, and 
was not borne out by the facts, and they 
proved this to him ; but his assurance had re- 
turned, and he stoutly maintained his position. 

The surgeons charged with making an 
autopsy concluded their work, and reported 
that death in this case had been caused by a 


| corrosive poison. 


It then became necessary to confront Des- 
riies with the witnesses summoned from 
Lyons. All the employés of the Hoétel 
Blanc recognized in him the false Desportes. 
Madame Pourra, the notary’s wife, could not 
swear that the little man was the person who 
had called on her husband, but she unhesi- 
tatingly identified one of Madame Desriies’s 
dresses as the one worn by the veiled lady. 

It was impossible to ascertain who the 
lady was who had called on Desriies at the 
Hétel Blanc, but she was undoubtedly some 
woman of doubtful reputation who had been 
engaged by him to play a réle in this sinister 
drama. 

With such overwhelming evidence in his 
possession, the Procureur-général of La 
Chaise had no need of further delay, and the 
trial of Desriies for the murder of mother 
and son was at once commenced. A verdict 
of “Guilty” being rendered, on the 30th of 
April sentence was pronounced upon him. 

It was ordered that he should make the 
amende honorable before the door of the prin- 
cipal church; that he should be conveyed 
thither in a cart, wearing upon his breast 
and upon his back a placard bearing the in- 
scription Empoisonneur de dessein prémédite. 
He was to wear only a shirt, a cord about his 
neck, and to carry a torch in his right hand. 
After having in a loud, clear voice confessed 
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that he had wickedly and maliciously poi- 
soned his said victims, asking for this the 
pardon of God and of justice, he should be 
conducted to a scaffold erected in the Place 
de Gréve, and there his arms, legs, and loins 
should be broken while he was yet alive ; 
his body should then be cast into a burning 
pile at the foot of the scaffold, and his ashes 
scattered to the winds. 

As for Madame Desriies, judgment was 
suspended in her case until after her hus- 
band’s execution. 

Previous to the carrying out of the sen- 
tence pronounced against him, Desriies was 
submitted to the torture ; but all efforts to 
tear a confession from him were in vain. 
Lying upon a mattress before a fire after 
the application of the torture, he conversed 
calmly with the magistrates. “You are 
doing,” he said, “ what you believe to be your 
duty. But before God, who hears us, you 
are wrong. Iam innocent of all that is im- 
puted to me. I loved that boy too well to 
cause his death. My only crime, and that I 
expiate, was in endeavoring to conceal this 
accident. That was a sin, and God punishes 
me. Believe me, gentlemen, both these 
deaths were from natural causes.” 

They asked him if he would not acknowl- 
edge the complicity of his wife. “ Poor 
Marie,” he replied, “she knew nothing of 
my affairs. I deceived her, as I did others, 
as to these unfortunate deaths. If the 
boy’s watch was found in her possession, 
it was because I gave it to her, telling her 
I had bought him another. I did not wish 
to bury it with him, and I kept it; that was 
wrong.” 

But how had he concealed these two 
deaths, especially that of Madame de la 
Motte, from his wife? “Oh!” he replied, 
“I don’t remember ;” and turned over on the 
mattress, refusing to reply further, and mur- 
muring prayers. 

At the Hétel de Ville Desriies and his 
wife met for the last time. In this interview 
Desriies displayed much feeling. He pitied 
this companion of his life, whom he seems 





to have loved sincerely. ‘Ah, my dear, 
good friend!” he repeated several times, on 
seeing her. He asked permission to kiss 
her, and recommended his children to her, 
“Bring them up,” he said, “in the fear of 
God. Leave Paris, go to Chartres, and rec- 
ommend yourself to the bishop, who has 
always been good to me.” He manifested, 
in a word, in his last moments the calmness 
of a philosopher and the resignation of a 
Christian. 

He sustained this réle to the very end. 
As they were conducting him to the scaffold, 
he perceived a crucifix. “Oh, Man!” he 
cried, ‘“‘I am about to suffer as thou didst!” 

At the first blows of the bar he uttered 
several sharp cries. After a heavy blow 
upon the breast his moans ceased, his eyes 
remained closed ; the small, frail body had 
ceased to live. 

Desriies left a dying statement in writing. 
In it he said that, to acquit his conscience, he 
felt obliged to declare once more that he had 
taken no part in the death of Madame de la 
Motte or her son. He had only to reproach 
himself for the concealment of the body. 
He repented of all the lies he had told con- 
cerning this mysterious disappearance, and 
he asked pardon of God and of the saints. 
His wife had had no knowledge of these 
affairs. He had resorted to every conceiv- 
able means to conceal them from her. It 
was not he who signed the power of attorney 
at M. Pourra’s house in Lyons; it was a 
woman. He again and again asserted the 
innocence of Madame Desriies. He had 
always kept his mouth closed to her; when 
she had wished to question him he had 
always begged her not to interrogate him, 
contenting himself with saying to her, “I 
am arranging matters with them; be per- 
fectly easy on that point. I am acting for 
the best. Question me no further.” It was 
he who had exacted that his wife should say 
that she had witnessed Madame de la Motte’s 
departure for Versailles; the poor woman 
was obedience itself. 

The last victim of Desriies was this same 
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poor wife. For a long time Madame Des- 
riies remained in the conciergerie,—in a 
wretched condition, for she had not a sou to 
pay for nourishment, and no one took the 
slightest interest in the unfortunate woman. 





Finally she was transferred to La Salpétriére, 
where she languished and died. 

The children, thus deprived of both father 
and mother, were sent to an asylum for 
foundlings. 





PROCESS OF TAKING THE COIF. 


From “BENCH AND Bar,” By Mr. SERJEANT ROBINSON. 


AVING given a detailed account of 

the genesis of a barrister,) it may 

not be out of place to describe the process 

of his conversion into a Serjeant-at-law, and 

the status he thus occupies in the profession. 

It will not be long before there will exist no 

living representative of the race. If any one 

of the few that remain of us succeeds in get- 

ting into the next century, he will deserve 
great credit for perseverance and tenacity. 

The position of serjeant-at-law is undoubt- 
edly the oldest, and was until comparatively 
recent times the very highest, dignity a bar- 
rister could achieve below that of a judge. 
It dates from about the middle of the thir- 
teenth century. Until the year 1875 the 
judges were invariably selected from that 
rank; and so strictly was the rule adhered 
to that even a Queen’s Counsel, who had 
spent half his life under that title, was obliged, 
on his appointment as judge, to become a 
serjeant, perhaps the day before he was 
sworn in as a member of the bench. The 
little round black patch on the top of the 
wig distinguishes a serjeant from the other 
members of the bar, and the origin of the 
mark is said to be this. 

By the Canon Law, the clergy were for- 
bidden to resort to any secular vocation, and 
therefore in strictness they could not act as 
advocates in a court of justice ; but it was a 
very profitable business, and they did it, in 
spite of ecclesiastical rule, at a time when 
discipline was somewhat lax. But a more 

1 See the “ Green Bag ” for October, 1889. 





rigid observance was at length insisted upon, 
and, not liking to give up the emoluments 
they had been in the habit of enjoying, they 
continued to do clandestinely what they 
could not do openly. So, to conceal the 
tonsure, which would at once have shown 
them to be priests, they covered the tops of 
their heads with a small coif or cap, — origi- 
nally white, but it afterwards became black, 
— and went on pursuing their worldly avo- 
cations as merrily as ever. I presume it was 
very wicked, but it was very remunerative ; 
and that was a consideration which the 
clergy of those times thought was a cover- 
ing for many transgressions. The coif thus 
became the outward symbol of the degree of 
a serjeant, and was worn by them, as may 
be seen in old portraits, up to the time of the 
general introduction of wigs among the aris- 
tocracy and the upper middle classes. ‘This 
necessitated a change in the mode of desig- 
nating the rank, and a black silk patch on 
the top of the new head-dress was resorted 
to as a substitute for the coif, while it still 
retains the name. 

All the learning and intelligence of the 
kingdom was in early times monopolized by 
the clergy, and it is not therefore surprising 
that they should have succeeded in obtaining 
the highest rank that could be conferred on 
successful advocacy. 

The position of Queen’s Counsel is of com- 
paratively modern date. The first who bore 
the title was Lord Bacon, but his position 
had nothing to do with the rank as it at 
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present exists. He acted merely as the 
Queen’s private adviser, while the Attorney 
and Solicitor-General were the advisers of 
the Government. 

No other appointment of Queen’s or King’s 
Counsel was made for many years, until Sir 
Francis North (afterwards Lord Guildford), 
was so created in the reign of Charles II., 
and from that period the title seems to have 
grown, and to have gradually assumed its 
present significance. 

The Queen’s Counsel will soon have it all 
their own way, for it is now resolved that no 
fresh serjeants are to be appointed, although 
the existing ones maintain the same rank 
and privileges they have always enjoyed. 

The power of conferring the coif rested — 
in fact, still exists — with the Lord Chancel- 
lor, but he never exercised it, except at the 
recommendation of the Chief-Justice of the 
Common Pleas. On the creation of a ser- 
jeant a number of gold rings (about twenty- 
eight) had to be bestowed by him on several 
persons of different grades, — the Queen, the 
Chancellor, the judges, and I think the Mas- 
ters of the Common Pleas. Even the chief 
usher of that court received one, but it 
dwindled down to a hoop of not much 
greater breadth than a curtain ring and 
about one tenth of its thickness. Her Maj- 
esty’s ring was a very massive affair, nearly 
an inch long, with enamel in the middle and 
massive gold ends ; on the former were en- 
graved —as indeed was the case with all of 
them — a motto specially chosen for the oc- 
casion. The Chancellor’s and the judges’ 
rings were about one third of an inch in 
breadth, but luckily for me not very thick, 
as I had to pay for them. The greater num- 
ber I never saw, for the goldsmith always 





undertook to distribute the gifts to those | 


who, by immemorial custom, had a claim to 
them. It was only the Queen’s and the 
colt’s of which we had personal inspection. 
I may state that the “colt” is generally a 
young professional friend, who attends the 
new serjeant on his being sworn in before 
the Lord Chancellor, and who is an ancient 
and necessary appendage to the ceremony. 
He walks in (fone) behind his principal, and 
it is said that the term “colt” is merely a 
parody on that Latin word. 

The ceremonial itself is very simple. You 
go in full official dress with your colt before 
the Chancellor in his private room, where 
the Queen’s writ conferring the rank upon 
you is read. The oath of allegiance is then 
administered by the Chancellor ; after which 
you kneel down before him, and he pins the 
coif (consisting of a patch of black silk with 
a white crimped border) on the top of your 
wig, and you become a_ Serjeant-at-law. 
You are henceforth addressed by the judges 
who are serjeants as “ brother,” but the 
relationship ends there ; we never take the 
same liberty. In court we address them as 
‘my lord,” and in private as “ judge.” 

On rising from your knees and receiving 
the congratulations of the Lord Chancellor, 
the colt advances and presents the Queen’s 
ring to the Chancellor, requesting him to 
beg her Majesty’s acceptance of it in the 
name of his principal; another is presented 
to the Chancellor, and a third is kept by the 
colt as his own perquisite. 

On becoming a serjeant, your connection 
with your ancient Inn of Court entirely 
ceases. If the creation took place during 
term, a breakfast was given in the hall, and 
the bell solemnly tolled you out of it, in 
token of your being dead to the society in 
future. 
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THE GREEN BAG. 


- our November number we shall publish an 

article on “ The Highest Court of Law in 
New Hampshire, Provincial, Colonial, and State,” 
written by Hon. Charles R. Corning, of Concord, 
N. H. The paper is one of unusual interest, and 
will be profusely illustrated with portraits of emi- 
nent New Hampshire judges. 





From Pennsylvania comes the following : — 


Editor of the“ Green Bag”: 


DEAR Sir, — Your “ Disgusted Layman” finds an 
apt illustration of the “ Original Package ” decision in 
the pages of Porte Crayon. The said explorer found 
a typical Tar Heel down in North Carolina, and 
solemnly read to him an account of men existing on 
the shores of Albemarle Sound at an early date with 
mouths eight inches wide. Mr. Tar Heel didn’t 
swallow that, and replied, “I call that a Gatesville 
story;” and “ Porte” impressively replied: “ My 
friend, you should not be so sceptical. I can demon- 
strate the correctness of this by induction beyond 
cavil. We know that the oyster is to be eaten whole. 
We know that there are oysters eight inches across. 
Now, we must either admit that there are men with 
mouths large enough to take in such oysters whole, 
or we establish a breach in the beautiful harmony of 
nature, a weak link in the chain of the complete har- 
mony and eternal fitness of creation.” “ Strenger,” 
said Tar Heel, *‘ you’s from the North.” ‘Why so, 
my friend?” “ Kase they ’s so bookish and larned up 
there that they ‘ll believe anything.” The Supreme 
Court is so bookish and larned that they ‘ll decide 
that Tom Jones’s selling a rag baby to Pete Smith, 
both sitting on a fence in Kansas, is an act of “inter- 
state commerce,” if said rag baby was shipped Tom 
from Illinois! Did you ever meet that story of how 
Roaring Ralph Stackpole escaped conviction for 
horse-stealing in the early days of Kentucky? It 
was just after the Jong and bloody Indian wars, and 





Ralph’s attorney thus addressed the jury: “Gentle- 
men of the jury, my client there, Ralph Stackpole, 
‘Roaring Ralph Stackpole,’ is charged with stealing 
a hoss; and, gentlemen of the jury, I want to say that 
they have putty well proved it on him too. But, gen- 
tlemen of the jury, what’s that got to do with the 
case? Why, gentlemen of the jury, didn’t that air 
Ralph Stackpole, on the river Raisin, in the year 
1798, attack, kill, and sculp three buck Injins all by 
himself? Didn’t he? Don’t you all know it? And 
furder, gentlemen, didn’t that same Roaring Ralph, 
in the year 1802, on Green River, attack and kill 
a buck Injin, — that air Ralph, with his hands tied 
and without gun, scalper, or tomahawk ; did n’t he 
beat that air Injin to death with his bare fists in 


. the nateral way, —in the nateral way, gentlemen? 


Why, gentlemen of this here jury, is that air Ralph 
Stackpole guilty or not guilty?” “Not guilty! not 
guilty !!” roared the jury, with a heartiness and una- 
nimity that shook the court-house. 

Your ‘“‘ Disgusted Layman.” 





REFERRING to the articles in the “Green Bag” 
on animadversions of judges on one another and 
on counsel, a Rhode Island correspondent sends 
the following censure on a statute law, delivered 
by Mr. Justice Mitchell of the Supreme Court of 
Pennsylvania in the case of Fritz v. Hathaway : 


“The Act of 1887 provides that the plaintiff shall 
make a concise statement of his demand, accompa- 
nied, in actions of assumpsit, by copies of all notes, 
contracts, etc., upon which the claim is founded. 
The spirit of this act plainly requires that every con- 
tract or agreement upon which the claim in any 
manner depends, even if in parol, shall be averred in 
the statement. The act is unwise, and is founded on 
the erroneous and superficial view that, by abolish- 
ing technical forms, it can get rid of distinctions in- 
herent in the nature of the subject; but it would be 
doing injustice to the purpose of its framers to hold 
that it was meant to sanction mere looseness of plead- 
ing. Accuracy and technical precision have no 
terrors except for the careless and the incompetent, 
and the Act of 1887 was not intended to do away 
with them. As to all matters of substance, com 
pleteness, accuracy, and precision are as necessary 
to a statement now as they were before to a declara- 
tion in the settled and time-honored forms.” 
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TuE following amusing anecdote comes from 
an esteemed correspondent in Lebanon, Tenn. : 


Editor of the “ Green Bag”: 

In the early days of Tennessee, and before the 
establishment of law schools, applicants for the bar 
were admitted upon examination by two or more 
judges. The old books, such as Coke’s Littleton, 
were read by the students. On the subject of plead- 
ing, the common-law distinctions, as will be remem- 
bered by a few who read this, were quite nice, and 
often expressed in quaint language which a modern 
law-writer would consider jargon. Thus, on the sub- 
ject of certainty we have the three following degrees : 
(1) Certainty toa common intent in general; (2) Cer- 
tainty to a certain intent in general; (3) Certainty to 
a certain intent in every particular. 

Sam T., uncle of one of our noted judges, was 
before old Judge Scott, applying for a law license. 
Mr. T. lisped rather badly, and was otherwise quite 
eccentric. He had little learning, but a great deal 
of natural ability and quickness. 

Judge Scott asked: “Mr. T., how many degrees 
of certainty are there in pleading?” 

The student was puzzled for a moment, but re- 
covered himself, raised his head, and confidently an- 
swered, ‘“* Two, thir.” 

“ Well,” said the judge, “what are they ?” 

“One, thir,” said Mr. T. “ith thertainty, and the 
other ith unthertainty.” 


LEGAL ANTIQUITIES. 


In an old volume published in 1715, contain- 
ing the “ Acts and Laws passed by the General 
Court or Assembly of His Majesties Colony of 
Connecticut in New England,” we find the fol- 
lowing extraordinary provisions : — 


“ If any Child or Children above Sixteen years old, 
and of sufficient understanding, shall curse or smite 
their natural Father or Mother, he or they shall be put 
to Death; unless it can be sufficiently testifyed that 
the Parents have been very Unchristianly negligent, 
in the Education of such Children, or so provoked 
them by Extream and cruel Correction, that they have 
been forced thereunto, to preserve themselves from 
Death, or Maiming. 


“Tf any man have a Stubborn or Rebellious Son, of 
sufficient understanding and years, viz., Sixteen years 
of Age, which will not obey the voice of his Father, 
or the vofce of his Mother, and that when they have 
chastened him, he will not hearken unto them; then 





may his Father or Mother, being his Natural Par- 
ents, lay hold on him, and bring him to the Magis- 
trates Assembled in Court, and testify unto them, 
that their Son is Stubborn and Rebellious, and will 
not obey their voice and Chastisement, but lives in 
sundry notorious Crimes, Such a son shall be put to 
Death. 


“If any Man or Woman, after legal Conviction, 
shall have, or worship any other God, but the Lorp 
Gop, he or she shall be put to Death.” 





FACETIZ. 


THE first Viscount Guillamore, when Chief- 
Baron O’Grady, was remarkable for his dry 
humor and biting wit. The latter was so fine 
that its sarcasm was often unperceived by the 
object against whom the shaft was directed. 

A legal friend, extremely studious, but in con- 
versation notoriously dull, was once showing off 
to him his newly built house. The book-worm 
prided himself especially on a sanctum he had 
contrived for his own use, so secluded from the 
rest of the building that he could pore over his 
books in private, quite secure from disturbance. 

“ Capital!” exclaimed the Chief-Baron. “You 
surely could, my dear fellow, read and study here 
from morning till night, and no human being be 
one bit the wiser.” 

In those days before competitive examinations 
were known, men with more interest than brains 
got good appointments, for the duties of which 
they were wholly incompetent. , Of such was the 
Hon. He was telling the Chief- 
Baron of the summary way in which he disposed 
of matters in his court. 

“T say to the fellows that are bothering me 
with foolish arguments, that there’s no use in 
wasting my time and their breath ; for that all 
their talk only just goes in at one ear and out at 
the other.” 

“No great wonder in that,” said O’Grady, 
“seeing that there’s so little between to stop it.” 











A COUNTY court was sitting awhile ago ; it was 
not far from winter, —cold weather anyhow, — 
and a knot of lawyers had collected around the 
old stove in the bar-room. The fire blazed, and 
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mugs of flip were passing away without a groan, 
when who should come in but a rough, gaunt- 
looking babe of the woods, knapsack on shoulder 
and staff in hand. He looked cold, and half 
perambulated the circle that hemmed in the fire, 
looking for a chance to warm his shins. Nobody 
moved, however ; and unable to.sit down, for lack 
of a chair, he did the next best thing, — leaned 
against the wall, and listened to the discussion 
on the proper way of serving a referee on a war- 
rant deed, as if he were the judge to decide the 
matter. Soon he attracted the attention of the 
company, and a young sprig spoke to him,— 

“You look like a traveller.” 

“Wall, I s’pose I am; I came from Wiscon- 
sin afoot, ’t any rate.” 

“ From Wisconsin !— that is a-distance to go 
on one pair of legs! I say, did you ever pass 
through the lower regions in your travels?” 

“Yes, sir,” he answered, a kind of wicked look 
stealing over his ugly phiz, “1’ve ben through 
the outskirts.” 

“I thought it likely. 
manners and customs there? 
like to know.” 

“ Oh,” said the pilgrim, deliberately, half shut- 
ting his eyes, and drawing round the corner of 
his mouth till two rows of yellow teeth, with a 
mass of masticated pig-tail, appeared through 
the slit in his cheek, “ you ’ll find them much the 
same as in this region, — the lawyers sit nighest 
the fire.” 


Well, what are the 
Some of us would 


Some time ago the dockets of the various jus- 
tices were sent for by the grand jury, to undergo 
the usual annual examination. 

Among the number was one which gave the 
inquisitors very little trouble, but afforded con- 
siderable mirth. It recorded the cases disposed 
of by one of the colored magistrates from the 
rural “ deestricts.” 

The office had not been burdened with much 
litigation, the docket recording only three cases, 
and they were all marriage cases. 

The faithful justice thought the docket was 
supposed to record all the business he trans- 
acted ; and when he was called on to unite in 
matrimony Bill Jones and Sylvia Johnson, he 
made the entry on his docket as follows: “ Bill 
Jones v. Sylvia Johnson ; officer » e+. Bes 
judgment, married. Costs paid by plaintiff ;” 
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and the docket was marked “satisfied” and 
signed by the groom. 

The other two “ cases” were similarly entered ; 
and the justice sent the docket to the grand jury, 
with the proud consciousness of having done the 


correct thing. — Memphis Avalanche. 





Mr. JusticE Norris, in the Calcutta High 
Court, recently delivered what is understood to 
be the shortest summing-up on record. It was 
as follows: “Gentlemen of the jury, the prisoner 
has nothing to say, and I have nothing to say. 
What have you got to say?” 


In a trial at Auburn, N. Y., the counsel 
for the prosecution, after severely cross-examin- 
ing a witness, suddenly put on a look of severity, 
and said,— 

“Mr. Witness, has not an effort been made to 
induce you to tell a different story?” 

“A different story from what I have told.” 

“ That is what I mean.” 

“Yes, sir, several persons have tried to get me 
to tell a different story from what I have told, 
but they could n’t.” 

‘Now, sir, upon your oath, I wish to know 
who those people are.” 

“Well, I guess you ’ve tried as hard as any of 
them.” 





WHEN a lady giving evidence in a Kansas 
court refused to answer a question on the plea 
that it was not fit to tell decent people, her ques- 
tioner blandly said: “ Well, then, step up and 
whisper it to the judge.” 





In a case in which a man was being tried for 
murder, when the clerk repeated the formula, 
“Prisoner, look upon the jurors ; jurors, look 
upon the prisoner,” one of the “sworn twelve,” 
who was a very stupid man, looked solemnly at 
the prisoner for a while, and then said, “I think 
he ’s guilty ; he looks like a murderer.” 


THE issue discussed in the jury-room is not 
always germane to the question committed to the 
intelligent twelve men for decision. 

An ex-judge in New Hampshire relates that 
after a long trial a case had been given to the 
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jury just before the close of the day. About 
eleven o’clock in the evening the judge de- 
termined that before retiring for the night he 
would go to the court-house, which was near his 
hotel, and ascertain if the Court would be likely 
to be required to come in and receive a verdict. 
Entering the court-room, he inquired of the 
deputy-sheriff in charge what the jurors were 
doing. “ Well,” replied the officer, “ for the last 
two hours they have been discussing whether 
General M. or Squire H. [the leading counsel in 
the case] was the biggest lawyer!” 


—- o# — 


NOTES. 


THE meeting of the American Bar Association 
at Saratoga, August 20-22, was a noteworthy 
gathering of notable members of the profession 
from all parts of the Union. The exercises were 
interesting ; and the annual address by James C. 
Carter, of New York, on ‘*‘The Ideal and the 
Actual in Law,” was a most finished and schol- 
arly production. ‘The usual number of papers 
on legal subjects were read ; the most important, 
perhaps, being that of Henry C. Tompkins, of 
Alabama, on “ The Necessity for Uniformity in 
the Law governing Commercial Paper.” 

The election of Prof. Simeon E. Baldwin of 
New Haven, as President for the ensuing year, 
was a well deserved compliment bestowed upon 
a most worthy and accomplished scholar and 
lawyer. 

It is often said that the American Bar Associ- 
ation does not accomplish anything. It may be 
to a certain extent true that the visible results of 
its deliberations have not been marked ; but these 
annual reunions of lawyers from the several States 
cannot fail to bind the profession together by 
stronger ties, and the earnest discussion of 
needed legal reforms, while it may not bear im- 
mediate fruit, must ultimately bring about the 
desired end. ‘The American Bar Association may 
move slowly, but its work will tell in time. 

The next annual meeting of the Association 
will be held in Boston, and the “ Hub” will do 
its utmost to make the gathering a memorable 
one. 





THE following are the summarized results of 
a series of inquiries instituted by the Howard 








Association into the operation, during recent 
years, of the penalty of death, and also of its 
abolition, in some of the principal countries of 
Europe and America. They indicate the ex- 
treme uncertainty which inevitably characterizes 
the infliction of capital punishment, and which 
therefore greatly weakens or nullifies its pre- 
sumptively deterrent tendency. 

“In England and Wales, during the ten years 
1879 to 1888 inclusive, 672 persons were com- 
mitted for trial for ‘wilful murder.’ Of these 
299 were convicted and sentenced to death ; but 
nearly one half of these had their sentences com- 
muted, only 154 being executed. 

“ The latest official returns of French crime are 
contained in the Compte Général de la Justice 
Criminelle,” issued in 1889, and relating to 1887. 
In that year 683 persons were arraigned for 
capital crimes. Of these, 61 per cent, or 413, 
were acquitted ; while 270, or 39 per cent, were 
convicted. Of the latter, 240 had verdicts of 
“extenuating circumstances” recorded. The 
remaining 28 were condemned to death ; but of 
these only six were executed. 

“In Sweden, Norway, and Denmark there 
results one execution from about every twenty 
sentences of death. 

“The death penalty has been abolished in 
Russia, Switzerland, Holland, and Portugal ; and 
in Belgium there have been no executions since 
1863, although capital punishment has never 
been abolished there de jure. There appears, 
however, to be more security with no executions 
than when they were abundant. 

“In the, United States of America, generally, 
murders are terribly numerous, especially in the 
South and West. This is largely owing to the 
habit of carrying pistols and bowie-knives by 
many citizens in those regions. 

“ The American prisons are all, with a solitary 
exception (at Philadelphia), conducted on the 
corrupting gang-system. Their inmates are 
either kept idle, or are worked on the ‘ penny- 
wise and pound-foolish’ plan of associated 
labor. The dietaries and other features of 
United States jails also tend to increase crimi- 
nality. In Indiana, recently, a long-sentenced 
criminal was permitted to keep a stall in the 
State-prison, and sell goods to visitors. When 
his earnings amounted to $2,000, he eloped with 
a young lady friend of the Governor’s. Demo- 
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cratic ‘liberty’ is carried to such an extreme 
that arrested murderers, by means of appeals 
and other legal delays, usually secure a period of 
from one to two years between their capture and 
their final disposal. The result is that many of 
them escape conviction altogether, and only one 
in twenty-five or thirty, even of those convicted, is 
legally executed. In short, the honest citizen in 
the United States is victimized by the so-called 
‘law’ and by the prison laxity. The results are 
appalling, as is shown by the following figures 
(collected by the Chicago ‘ Tribune’): 


Six Years of United States Murders (1884-1889, 


inclusive). 
Murders. Legal Executions. Lynchings. 
Ses «+. 28 210 3,377 103 219 
WR nc cee 1,808 108 181 
ee 1,499 83 133 
ee ae 2,335 79 123 
Ea «wees 2,184 87 144 
GO scar % os 3,567 98 175 
Total of six years 14,770 558 975 


“ Hence, of nearly 15,000 known murders in 
the six years, less than 4 per cent were followed 
by legal executions. Further, there were a large 
number of suicides, and probably very many 
unreported murders. In the four States where 
the capital penalty is abolished, conditions are 
stated by competent authorities to be less 
unsatisfactory than elsewhere. The lynchings 
nearly all take place in States which retain the 
gallows.” 


On an appeal to the Supreme Court in an ac- 
tion recently brought in Pennsylvania for -per- 
sonal injuries received by a passenger while 
alighting from a train, the court in its opinion 
says: “An ingenious argument was made, based 
upon philosophical reasons, to show that the 
manner of the plaintiff’s fall was evidence that 
she must have attempted to leave the car while 
it was in motion, and that a ball thrown in a par- 
ticular manner would rebound at a certain angle. 
This may be so ; but a woman is not a ball, and 
her rebound is an unknown quantity.” 





THE principal duty of a judge is summed up 
in the oath which in the Isle of Man is admin- 
istered to the judge: “By this book and the 
holy contents thereof, and by the wonderful 
works that God hath miraculously wrought in 
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heaven above and in earth beneath, in six days” 
and seven nights, I do swear that I will, without 
respect of favor or friendship, love or gain, con- 
sanguinity or affinity, envy or malice, execute 
the laws of this isle justly between our sovereign 
lord the King and his subjects within this isle, 
and betwixt party and party, as indifferently as 
the herring’s backbone doth lie in the midst of the 
Jish.” 





Kiecent Deaths. 


Hon. Epwarp F. Noyes, ex-Governor of Ohio 
and ex-Minister to France, died September 4 in 
Cincinnati. He was born in East Haverhill, 
Mass., Oct. 3, 1832. At the age of twelve he was 
apprenticed in the office of the “ Morning Star ” 
newspaper at Dover, N. H., and a few years later 
he began to prepare for college, earning his way 
by teaching in the winter months. In 1857 he 
graduated at Dartmouth, and the same year set- 
tled at Cincinnati. There he took up the legal 
profession, but at the outbreak of the war he 
gave up his practice to enter the army as major 
of the 39th Ohio. Upon the resignation of 
Colonel Groesbeck, Major Noyes was commis- 
sioned, July 8, 1862, to be lieutenant-colonel, 
and took part in the battle of Inka and in the 
engagements at Corinth. Oct. 1, 1862, he was 
made colonel. While in command of an assault 
at Ruff’s Mills (July 4, 1864), he received a 
wound which resulted in the loss of aleg. After 
partial recovery, he reported to General Hooker 
for duty, and was assigned to the command of 
Camp Dennison, where he remained until April 
22, 1865. He then resigned and became the 
City Solicitor for Cincinnati, the office to which he 
was elected while in the army. In 1867 he was 
elected probate judge of Hamilton County, Ohio, 
and in 1871 was elected Governor of the State. 
In the year 1873 he was renominated, but was 
defeated and also lost the United States senator- 
ship. It was Governor Noyes who nominated 
Rutherford B. Hayes for the presidency in the 
Republican national convention of 1876. The 
next year Governor Noyes was appointed Minis- 
ter’to France ; and there he remained until 1881, 
when he returned to Cincinnati to resume his 
profession. 
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Hon. Henry Huss, State insurance commis- 
sioner for New Hampshire, died at his home in 
Concord, September 7, aged fifty-one years. 
He was a native of West Fairlee, Vt., and re- 
sided at Barnstead, Pittsfield, and Manchester, 
prior to his removal to Concord. He read law 
and practised at Pittsfield and Manchester, hav- 
ing been the partner of the Hon. James F. Briggs 
in the latter city. On the death of the Hon. 
Oliver Pillsbury, he was appointed insurance 
commissioner, and has held the office ever since. 
He was an officer in the Eighth New Hampshire 
during the war, was Representative to the 
Legislature from Manchester for several terms, 
and Speaker of the house of Representatives in 
1879. He was also Chairman of the Republican 
State Committee for several years. 


Hon. Isaac P. Curistiancy died in Lansing, 
Mich., September 8, at the age of seventy-seven 
years. From 1857 to 1875 he was a Supreme 
Court judge in Michigan, and he was also an ex- 
United States Senator and ex-Minister to Peru. 
Fifty years ago he was a practising lawyer at 
Monroe, Mich., the partner of Robert McClel- 
land, who, a few years afterward, became the 
distinguished Secretary of the Interior in the 
Cabinet of President Pierce. In 1858 he was 
elected to the bench of the Supreme Court, and 
for nearly twenty years was one of the most 
honored and distinguished judges, serving as 
chief-justice for three years. In 1875 Judge 
Christiancy was elected United States Senator, to 
succeed Senator Chandler, through a combination 
of Democrats and dissatisfied Republicans. He 
was elected as an Independent, though all his 
life he had been known to be an ardent Republi- 
can. As a Senator he sprang at once into prom- 
inence. He took his seat on March 4, 1875, and 
delivered his maiden speech on the 12th, the 
question before the Senate being the contested 
election cases from Louisiana. In 1879 he went 
to Peru. His later years were passed in Lansing. 
An excellent portrait of Judge Christiancy was 
published in the September number of the “Green 
Bag.” 


Hon. Joun Prout, who died recently in Rut- 
land, Vt., was a respected citizen and an able 
He was chosen 


lawyer. He was born in 1815. 
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Representative from Salisbury to the General As- 
sembly of Vermont in 1847, 1848, 1851, and was 
State’s Attorney of Addison County from 1844 
to 1851. He represented Rutland in 1865 and 
1867, and in 1868 was a Senator from Rutland 
County. He was elected a judge of the Supreme 
Court of the State, holding two terms, 1868 and 
1870, when he voluntarily retired from the bench 
on account of his extensive legal practice. For 
many years he was counsel of the Rutland 
Railroad and the Delaware & Hudson Canal 
Company. 


REVIEWS. 


THE leading article in the PotiticaL ScIENCE 
QuaRTERLY for September is one which will par- 
ticularly interest the legal profession, the subject 
being ‘‘ Recent Centralizing Tendencies in the 
Supreme Court.” The author is Fred Perry 
Powers. ‘The other contents of the number are, 
“State Control of Corporations,” by George K. 
Holmes ; “ The Taxation of Corporations,” by 
Prof. E. R. A. Seligman ; “German Historical 
Jurisprudence,” by Ernst Freund ; “Italy and 
the Vatican,” by William Chauncy Langdon ; 
and “Booth’s East London,” by Prof. W. J. 
Ashley. 


In the September number of HarpeEr’s Mac- 
AZINE, Theodore Child describes a journey 
“ Across the Andes,” along the line of the great 
Transandine Railway which is soon to connect 
Buenos Ayres with the Pacific coast. This is 
the first of a series of illustrated articles on 
South America, which Mr. Child has prepared, 
relating his personal experiences and observa- 
tions in that continent during the first six months 
of the present year. In the same number of the 
magazine, Russell Sturgis describes certain 
“Recent Discoveries of Painted Greek Sculp- 
ture,” and incidentally gives some valuable infor- 
mation concerning Greek art and architecture. 
Lieut. J. D. Jerrold Kelley, of the United States 
navy, contributes an article on the “Social Side 
of Yachting.” The superiority of our common 
wild-flower over the cultured varieties of the con- 
servatory is illustrated with pen and pencil by 
William Hamilton Gibson in a characteristic 
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article entitled “The Wild Garden.” Among 
the other contents are “‘ The Metric System,” by 
H. W. Richardson ; ** The Mountain Passes of 
the Cumberland,” by James Lane Allen ; and a 
timely paper by Charles Eliot Norton on “ Har- 
vard College in 1890.” Daudet’s inimitable 
story of “ Port Tarascon” still holds the first 
place in the fiction of the magazine ; while among 
the short stories are contributions by Barnet 
Phillips, Mary E. Wilkins, Paul Carson, and the 
author of “Cape Cod Folks.” Alfred Parsons 
continues his illustrations of Wordsworth’s poems 
with a full-page drawing to accompany the son- 
net on “ Aix-la-Chapelle.”” Other poems are by 
Howard Hall, Graham R. Tomson, and Rennell 
Rodd. 


SCRIBNER’S MAGAZINE for September contains 
the first of three articles on our New Navy, — 
the results of the voyage which R. F. Zog- 
baum, the artist and writer, recently made on the 
flagship of the “ White Squadron,” expressly for 
this magazine ; Donald G. Mitchell’s very richly 
illustrated paper on “The Country House,” 
which is written in his most charming style, and 
is full of his love for rural life; Thomas Ste- 
vens’s discussion of the commercial importance 
and relations of the River and Lake Systems of 
Africa, —the fruit of his journey to meet Stan- 
ley ; a description of Heligoland (recently ceded 
by Great Britain to Germany), by one who has 
visited that picturesque island ; one of several 
papers by Prof. N. S. Shaler (author of “The 
Aspect of the Earth”), describing the effects 
which physical conditions have had on the char- 
acter of the populations of various States ; an- 
other clear and valuable contribution, by an emi- 
nent Chicago lawyer, to the series on “The 
Rights of the Citizen ;” and fiction, poems, and 
essays, with a clever number of “The Point of 
View.” The illustrations represent the best work 
of skilful artists and engravers. 


Mr. Lowe v’s “Inscription for a Memorial 
Bust of Fielding,” though brief, is the most remark- 
able piece of writing in the ATLantic for Sep- 
tember. Dr. Holmes, in his instalment of “ Over 
the Teacups,” discourses on the fondness of 
Americans for titles, and gives a lay sermon on 
future punishment, and ends it, as do many 





preachers, with some verses. Mr. Justin Winsor 
considers the “ Perils of Historical Narrative ;” 
and Mr. J. Franklin Jameson .contributes a 
scholarly paper on ‘‘ Modern European Histori- 
ography.” Mr. Fiske adds an article on the “ Dis- 
asters of 1780,” and these three papers furnish 
the solid reading of the number. Hope Notnor 
continues her amusing studies in French history ; 
this time writing about Madame de Montespan, 
her sisters, and her daughters. “A Son of 
Spain,” the chronicle of a famous horse ; Mr. 
Quincy’s bright paper on “Cranks as Social 
Motors ;” and “Mr. Brisbane’s Journal,” the 
diary of a South Carolinian, written about 1801, 
are among the other more notable papers. Mrs. 
Deland’s and Miss Fanny Murfree’s serials, a 
consideration of American and German Schools, 
and reviews of the ‘Tragic Muse” and other 
volumes, complete the number. 


CALIFORNIA topics occupy considerable space 
in the September Century. The paper by John 
Muir, on “ The Treasures of the Yosemite Val- 
ley,” in the August number, is followed by an- 
other on “‘ Features of the Proposed Yosemite 
National Park,” which is illustrated by William 
Keith and Charles D. Robinson, the California 
artists, and by Fraser, Moran, and Davies, the 
sketches being made in several instances from 
sketches by Mr. Muir himself. The number also 
contains, apropos of the celebration, on Septem- 
ber 8, of the fortieth anniversary of the admis- 
sion of the State, a paper by George Hamlin 
Fitch, entitled ‘‘ How California came into the 
Union,” illustrated by a large portrait of General 
Fremont from a daguerreotype of 1850, and by 
others of Commodores Sloat and Stockton, Gov- 
ernor Burnett, Senator Gwin, and J. Ross 
Browne, together with pictures of Colton Hall, 
Monterey, — the scene of the constitutional con- 
vention, — and the famous bear flag hoisted at 
Sonoma in ’46. A paper of timely interest, prac- 
tically illustrated, is Commander C. F. Good- 
rich’s description of ‘Our New Naval Guns,” 
detailing the process of manufacture and re- 
counting their remarkable efficiency. “The An- 
glomaniacs,” which has awakened much curiosity 
and has attracted more remark, perhaps, than 
any other recent fiction in the CENTURY, reaches 
its fourth and concluding part, with illustrations 
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by Mr. Gibson, in this number. It is understood 
that the authorship of this story will not be 
given upon its appearance in book form. Mr. 
Jefferson’s Autobiography deals with incidents 
of his life in England, Scotland, and Ireland, 
and includes material relating to Charles Ma- 
thews, John B. Rice, and William Warren, together 
with Mr. Jefferson’s apology for the liberty taken 
with “The Rivals.” The autobiography, which 
will be concluded in the October number, con- 
tinues to be notable for its humor and humanity. 
Mrs. Van Rensselaer contributes an article on 
“Wells Cathedral,” illustrated by Pennell, 
whose pictures combine the accuracy of an 
architectural drawing with the charm of etching. 
Mr. La Farge’s “An Artist’s Letters from 
Japan” are accompanied by an engraving after 
his drawing ; and a paper is contributed by Row- 
land E. Robinson on the “ Marble Hills of Ver- 
mont,” which is illustrated by J. A. S. Monks. 
“ Friend Olivia” (Mrs. Barr’s novel) is continued, 
the scene being changed to America ; and there 
is a short story by Miss Anne Page entitled 
“Lois Benson’s Love Story.” Two sonnets, 
one by Ella Wheeler Wilcox entitled “ Septem- 
ber,” and one by Col. John Hay (“Love’s 
Dream ”’) ; an editorial on the ‘*‘ Misgovernment 
of Cities,” and a variety of light verse in “ Bric- 
a-brac”’ complete the number. 


BOOK NOTICES. 


A TREATISE ON THE LAW OF SHERIFFS AND 
OTHER MINISTERIAL OFFICERS. By WILLIAM 
L. MurrREE, Sr. Second Edition, revised by 
Eugene McQuillin of the St. Louis Bar. The 
Gilbert Book Company, St. Louis, 1890. $6.00 
net. 


Following close upon the heels of the third edi- 
tion of ‘‘ Crocker on Sheriffs,” comes this new edi- 
tion of Mr. Murfree’s work on the same subject. 
Intended to be a compendium of the law now in force 
in each of the United States, relating to sheriffs and 
other ministerial officers, Mr. Murfree’s book covers, 
perhaps, a broader field than the work of Mr. Crocker, 
which was originally based upon the New York Code, 
and particularly adapted to the wants of the New 
York Bar. Inthe revision of Mr. Murfree’s book, 
Mr. McQuillin appears to have done careful and con- 
scientious work. Two hundred and sixty-four pages 





have been added to the original text, and more than 
two thousand new cases, besides numerous refer- 
ences to text-books and statutes, are cited in this 
edition. The paper and type deserve a special word 
of commendation. 


THE AMERICAN STATE Reports, Vol. XIII. 
Bancroft-Whitney Company, San Francisco, 
1890. $4.00 net. 


We have had occasion so often to praise this series 
of Reports, that our vocabulary of complimentary re- 
marks is pretty nearly exhausted. The present vol- 
ume appears to be in every respect up tothe standard 
of its predecessors, and Mr. Freeman’s Annotations 
are as full and valuable as ever. The cases reported 
are selected from the Reports of Alabama, Califor- 
nia, Colorado, Kansas, Michigan, Nebraska, New 
Hampshire, South Carolina, Texas, and West 
Virginia. 


LAWYERS’ REPORTS, ANNOTATED. Book VII. 
All Current Cases of General Value and Im- 
portance decided in the United States, State, 


and Territorial Courts, with full Annotations,- 


by Ropert Desty, Editor. The Lawyers’ 
Co-operative Publishing Company, Rochester, 
N. Y., 1890. $5.00 net. 


This series of Reports continues to be as useful 
and valuable as ever. For every-day reference the 
lawyer can find nothing more satisfactory. What is 
required is sure to be found, the good judgment and 
discrimination of Mr. Desty in his selection of cases 
admirably meeting the wants of the profession. 


A TREATISE ON THE Law OF ROADS AND STREETS. 
By Byron K. ELtiotr and WILLIAM F. EL- 
Liott. The Bowen-Merrill Company, Indian- 
apolis, 1890. $6.00 net. 


A careful examination of this work leaves no doubt 
in our mind that it is, what the authors proposed to 
make it, a practically useful book. It deals with 
general principles, and not with statutes, except as 
they are incidentally involved in the subject dis- 
cussed; and it is truly refreshing to find the authors 
volunteering their own individual opinions upon 
many doubtful and unsettled questions. Our mod- 
ern writers are too much given to passing over such 
points in silence. The work will be of great assist- 
ance to City Attorneys, Corporation Counsel, and 
Railway Lawyers. The authors are well known 
through their admirable book, “The Work of the 
Advocate,” and the present treatise will add to their 
already established reputation. 
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